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RES.  NO. 696: 
By: Council Members Barron, Brewer, Comrie, Davis, Jackson, Koppell, Liu, López, Reed, Sanders and Seabrook

SUBJECT:
In support of affirmative action admission policies in higher education that take into consideration race and ethnicity among many factors used in making admissions decisions, as such policies serve a compelling state interest for institutions of higher education to achieve diverse student bodies, have the potential to enrich the life of the nation, and better enable the nation to remedy the present effects of past discrimination, and condemning President George W. Bush for attacking such affirmative action admission policies in two cases now pending before the United States Supreme Court, Gratz v. Bollinger, Board of Regents of the University of Michigan, et. al., (undergraduate lawsuit) and Grutter v. Bollinger, Board of Regents of the University of Michigan, et. al., (law school lawsuit), wherein the legal brief submitted by the Bush administration mischaracterizes the University of Michigan’s admissions policy as a “quota” system, and demonstrates a profound insensitivity to civil rights.

April 3, 2003

On Thursday, April 3, 2003, the Committee on Higher Education, chaired by Council Member Charles Barron, will discuss and vote on Resolution No. 696, which supports the use of affirmative action admission policies in higher education that take into consideration race and ethnicity, among the many factors used in making college and law school admissions decisions.  In particular, Resolution No. 696 supports such affirmative action admission policies in the two cases now pending before the United States Supreme Court, Gratz v. Bollinger, Board of Regents of the University of Michigan, et. al., (undergraduate lawsuit) and Grutter v. Bollinger,Board of Regents of the University of Michigan, et. al., (law school lawsuit), and condemns President Bush for opposing such policies and his administration’s mischaracterization of The University of Michigan’s admissions policy as a “quota” system, which demonstrates a profound insensitivity to civil rights.

Expected to testify at today's hearing on Resolution No. 696 are: Professor Ronald Haydek, Borough of Manhattan Community College; Esmeralda Simmons, Esq., Director, Center for Law and Social Justice, Medgar Evers College; Hon. Adelaide L. Sanford, Vice-Chancellor, Board of Regents, NYS Education Department; Mr. Larry Rushing, National Action Network; Evette Soto-Maldonado, Esq., Puerto Rican Legal Defense & Education Fund, Inc.; Elaine R. Jones, Esq., President & Director-Counsel, NAACP Legal Defense & Education Fund, Inc.; Lauren P. Raysor, Esq., President, Metropolitan Black Bar Association; Marisa Demeo, Esq., Regional Counsel, Mexican American Legal Defense & Education Fund, Inc.; Nelson Castillo, Esq., President-NY Region, Hispanic National Bar Association; Hon. Lorraine A. Cortes-Vasquez, Member, NYS Board of Regents; students, and members of the general public. A copy of Resolution No. 696 is attached as Exhibit A.

BRIEF HISTORICAL BACKGROUND


The issue of affirmative action in higher education was first reviewed during the 1977-78 term of the United States Supreme Court (the “Court”).  During the month of October  1977, the Court heard The University of California Regents v. Bakke, the seminal case on this issue.
 The Bakke case arose from the University of California at Davis’ (the “University”) decision to deny Alan Bakke, a white male, admission to the medical school in 1973 and 1974.
  In both of those years, Mr. Bakke failed to achieve the necessary cumulative score for admissions, which score was based on grade-point average, admissions test performance, interviews, and recommendations.  However, the University ran a special admissions program for disadvantaged minorities, particularly African-Americans, allowing them to be admitted despite not being able to meet the required score under the general admissions program.  Under the special admissions program, sixteen out of one hundred places were set aside for special race-based admissions.
   

Mr. Bakke sued the University, claiming that the special admissions program constituted reverse discrimination, violating the equal protection clause of the Constitution.
 The Court held that the University’s separate special admissions program violated the equal protection clause.
  However, the Court also held that race could be used as one of many factors that could be taken into consideration for purposes of admissions.  In particular, the Court pointed to the admissions program used by Harvard College, which took into consideration an applicant’s race in order to achieve diversity within the student body.

The Court’s majority opinion noted that under the Harvard program, factors such as race, grade-point average, entrance examination scores, extracurricular interests, recommendations, outstanding achievement in the arts, science, or sports, and geographic background were all considered, and accorded weight in admissions determinations.  However, Justice Thurgood Marshall, the first and sole African-American sitting on the Court, regarded the Bakke decision as a setback for affirrmative action, dissenting in part, from Justice Powell’s majority opinion.  

Justice Marshall, however, did concur with Justice Powell’s majority opinion, holding that race was one of many factors that could be taken into consideration in making admissions decision.  His carefully crafted concurring opinion, set forth the entire history of discrimination against blacks.  Justice Marshall wrote as follows:

I do not agree that petitioner’s admissions program violates the Constitution.  For it must be remembered that, during most of the past 200 years, the Constitution as interpreted by this Court did not prohibit the most ingenious and pervasive forms of discrimination against the Negro.  Now, when a State acts to remedy the effects of that legacy of discrimination, I cannot believe that this same Constitution stands as a barrier.


Clearly, in Justice Marshall’s view, blacks needed affirmative action programs, set-asides, or quotas due to this history of pervasive discrimination and exclusion from higher education.
  Justice Marshall, writing in 1978, points out: 

Although Negroes represent 11.5% of the population, they are only 1.2% of the lawyers and judges, 2% of the physicians, 2.3% of the dentists, 1.1% of the engineers and 2.6% of the college and university professors.  The relationship between those figures and the history of unequal treatment afforded to the Negro cannot be denied.  At every point from birth to death the impact of the past is reflected in the still disfavored position of the Negro.
 


In his concurring opinion, Justice Marshall further emphasized:

The experience of Negroes in America has been different in kind, not just in degree, from that of any other ethnic groups.  It is not merely the history of slavery alone but also that of a whole people who were marked as inferior by the law.  And that mark has endured.  The dream of America as the great melting pot has not been realized for the Negro; because of his skin color he never even made it to the pot.
 

Justice Marshall concluded that “[t]hese differences in the experience of the Negro make it difficult for me to accept that Negroes cannot be afforded greater protection under the Fourteenth Amendment where it is necessary to remedy the effect of past discrimination.”

In Bakke, the Court found diversity a compelling interest, and since 1978, based on that law, colleges and universities, including law schools, have used race-conscience affirmative action policies within the context of a general admissions program.   

Currently, the use of such such policies is being challenged in two cases now pending before the United States Supreme Court, Gratz v. Bollinger, Board of Regents of the University of Michigan, et. al., (undergraduate lawsuit) and Grutter v. Bollinger, Board of Regents of the University of Michigan, et. al., (law school lawsuit), with plaintiffs seeking to overturn the Bakke decision. 

RESOLUTION NO. 696
Resolution No. 696 supports the use of an affirmative action admission policy in higher education, emphasizing that such a policy is necessary to level the educational playing field, and to remedy the present effects and injustices of past discrimination.  The resolution points out that qualified applicants were routinely denied admission to colleges and universities because of their race and ethnicity.  Resolution No. 696 cites the cases undertaken by the Board of Regents of the University of Michigan (“Michigan” or the “University”) to defend two vitally important lawsuits in order to uphold the University’s affirmative action policy for undergraduate and law school admissions, noting that such policy complies with the controlling precedent set forth in the United States Supreme Court case, The Regents of the University of California v. Bakke, 438 U.S. 265 (1978) (“Bakke”).

The resolution declares that Michigan’s admissions policy, relying on Bakke, takes into consideration race and ethnicity as among many factors, including residency, legacy status as a son or daughter of a Michigan alumnus, leadership qualities, unique talents or interests, work experience, quality of undergraduate or secondary institution, quality of the essay, work experience, grades, recommendations, difficulty of undergraduate or secondary school course work, and test scores in making admissions decisions.  

The resolution also points out that Michigan’s policy provides that there are many possible bases for diversity admissions, including giving weight to an Olympic gold medal, a Ph.D. in physics, the attainment of age 50 in a class that otherwise lacked anyone over 30, or the experience of having been a Vietnamese boat person.  

The resolution further emphasizes that Bakke held that it is a compelling state interest to achieve a diverse student body, which has the potential to enrich the life of this nation.   The resolution notes that students from diverse racial and ethnic groups are likely to have experiences and perspectives of special importance to the mission of institutions of higher education in providing diverse leaders for this nation.  In particular, Michigan’s admissions policy describes a commitment to racial and ethnic diversity with special reference to the inclusion of students from groups which have been historically discriminated against, like African-Americans, Hispanics and Native Americans, who without this commitment might not be represented in the student body in meaningful numbers.

The resolution highlights the constitutionality of Michigan’s policy, which was upheld by the United States Court of Appeals for the Sixth Circuit in Grutter because it does not set aside or reserve seats for under-represented minority students.  Rather, the policy considers simply race and ethnicity, and does not strive to admit a particular percentage of students of color so as to constitute a “quota system”, which would be constitutionally defective.  

The resolution further highlights that the United States Court of Appeals for the Sixth Circuit in Grutter held that the University of Michigan’s admissions policy serves a compelling state interest,  i.e., achieving a diverse student body, holding that the such a policy is narrowly tailored to achieve that interest when it uses an admissions plan in which race or ethnicity is deemed a “plus”.   The Michigan plan does not insulate a minority applicant from comparison with white applicants, and race or ethnicity is not the sole determinative factor in an admissions decision.  In particular, the plan is flexible enough to consider all pertinent elements of diversity in light of the particular qualifications of each applicant, seeking to select applicants who have the potential for academic success.  

The resolution applauds the use of affirmative action in higher education because it ensures opportunities for the full participation and contributions of all Americans to this nation and the global world in which we live today. 

The resolution emphasizes President Bush’s demonstrated lack of moral authority in his opposition to Michigan’s affirmative action policy, since he was the beneficiary of Yale University’s affirmative action policy, which uses a “legacy” factor routinely used by institutions of higher education for the children of alumni, which in President Bush’s case arises because he is the son of and grandson of graduates of Yale University.  The resolution further condemns President Bush for attacking the University of Michigan’s affirmative action policies, declaring that the legal brief submitted by the Bush administration mischaracterizes those policies as a “quota” system, and demonstrates the President’s profound insensitivity to civil rights.

Finally, the resolution supports affirmative action policies in higher education that take into consideration race and ethnicity among the many factors used in making admissions decisions, because such policies serve a compelling state interest to achieve diverse a student body, enrich the life of this nation, and better enable this nation to remedy the present effects of past discrimination.  
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