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Title: 
A Local Law to amend the administrative code of the city of New York, in relation to the use of ultra low sulfur diesel fuel and the best available technology for generators used in the production of films, television programs, and advertisements in New York City.
I. Introduction
On Monday, January 26, 2009, the Committee on Environmental Protection will hold a hearing on Proposed Int. No.684-A.  Invited to testify are officials from the Mayor’s Office of Long-Term Planning and Sustainability,  Steven Lawitts, Acting Commissioner of the New York City Department of Environmental Protection, Cathleen Breen of NYPIRG, Richard Kassel of the Natural Resources Defense Council, Isabelle Silverman of Environmental Defense, and elected officials and other entities. 
II. Background
In recent years, EPA was strongly encouraged by states and others to

pursue national regulations that would help them address the air quality problems in many parts of the country.  The Tier 3 non-road engine standards phased in beginning in 2006 led to implementation of control technologies similar to those that will be used by manufacturers of highway heavy duty engines (i.e., trucks and buses) to comply with the 2004 highway engine standards. In addition to the standards, the final rule includes related provisions intended to ensure compliance with the new standards for engines in the field and a program of voluntary standards for engines with superior emissions performance.

The new standards will reduce emissions from a typical nonroad diesel engine by up

to two-thirds from the levels of previous standards. By meeting these standards,

manufacturers of new nonroad engines and equipment will achieve large reductions in

the emissions (especially NOx and PM) that cause air pollution problems in many

parts of the country. EPA estimates that by 2010, NOx emissions will be reduced by

about a million tons per year, the equivalent of taking 35 million passenger cars off

the road.


Emissions from diesel fuel use also exacerbate New York City’s already poor air quality, and frequent exposure to diesel fuel fumes contributes to a variety of health problems.  Diesel fuel is used to power large trucks and heavy machinery, but other uses for diesel fuel are common in New York City. Ultra Low Sulfur Diesel Fuel (ULSD) cuts down on the harmful pollutants emitted when diesel fuel is burned. The United States Environmental Protection Agency (EPA) requires that onroad vehicles use ULSD fuel rather than conventional diesel fuel, which has a much higher level of sulfur dioxide than the 15 parts per million or less that is required for Ultra Low Sulfur Diesel Fuel. 
III. Statutory Authority for Ultra Low Sulfur Diesel Fuel Requirement and Best Available Technology
The Clean Air Act (the “Act”) is the comprehensive federal law that regulates air emissions from stationary and mobile sources.  Pursuant to the Act, the EPA sets National Ambient Air Quality Standards (NAAQS), which place limits on criteria pollutants present in the ambient air.  These nationwide standards are intended to ensure “that all Americans have the same basic health and environmental protections.”
  NAAQS exist for certain pollutants, including those that are associated with diesel exhaust, such as ozone and particulate matter.  States must develop and submit to the EPA State implementation plans (SIPs) that explain how each State will attain the national standards.  

Pursuant to section 202 of the Act, which authorizes the EPA to set emissions standards for new motor vehicles or new motor vehicle engines, and section 211(c) of the Act, which authorizes the EPA to regulate fuels, the EPA issued a final rule on January 18, 2001, which imposes more stringent emissions standards for onroad engines and requires, as of June 1, 2006, that refiners begin producing diesel fuel for onroad vehicles that meets a maximum sulfur standard of 15 ppm.
  According to the EPA, this sulfur standard is based on its “assessment of the impact of sulfur on advanced exhaust emission control technologies and a corresponding assessment of the feasibility of ultra low sulfur fuel production and distribution.”
 
Section 211(c) of the Act authorizes the EPA to regulate fuels, and section 213 of the Act authorizes the EPA to set emissions standards for nonroad engines.  In November of 2005, EPA passed regulations, found at 40 CFR 80, known as the Highway Diesel and Nonroad Diesel regulations, which mandate reduction in sulfur content of all diesel fuel and emissions restrictions for nonroad engines.
  The rule placed stringent emissions standards on nonroad engines for such pollutants as particulate matter (PM), carbon monoxide (CM), nitrogen oxides (NOx) and hydrocarbons (HC), and as of June 1, 2007, required that refiners produce nonroad diesel fuel that meets a maximum sulfur level of 15 ppm.
  According to the EPA, this sulfur standard is based on its “assessment of the impact of sulfur on advanced exhaust emission control technologies and a corresponding assessment of the feasibility of ultra low sulfur fuel production and distribution.”
  These requirements follow federal standards that went into effect at an earlier date for onroad sources, such as heavy-duty vehicles.
   The EPA issued a similar rule for nonroad vehicles on June 29, 2004, which imposed more stringent emissions standards for nonroad engines and requires that beginning June 1, 2010, fuel used for nonroad diesel applications would meet a maximum sulfur level of 15 ppm.  Neither of these EPA rules, however, would address technology for onroad or nonroad engines already in use.

In addition to the federal provisions that aim to reduce harmful diesel emissions, there is still a place for State and local governments to try to attain better quality of life for their residents by ensuring that their actions are protective of the public health and welfare.  The Congressional findings and declaration of purpose of the Act states that, “air pollution prevention (that is, the reduction or elimination, through any measures, of the amount of pollutants produced or created at the source) and air pollution control at its source is the primary responsibility of States and local governments.”
  Requiring Ultra Low Sulfur Diesel Fuel in engines other than vehicle engines is an important part of improving New York City’s air quality.
IV. Health and Environmental Impacts of Diesel Fuel Exhaust
Exposure to diesel exhaust includes exposure to particulate matter, nitrogen oxides and sulfur dioxides.  In addition to containing particulate matter, nitrogen oxides and sulfur dioxides, diesel exhaust contains air toxins, such as benzene (a carcinogen), formaldehyde (a probable carcinogen) and dioxin (known for its adverse noncancer and reproductive health effects).
  “A number of other agencies including the National Institute of Occupational Safety and Health (NIOSH), the International Agency for Research on Cancer, the World Health Organization, the California Environmental Protection Agency, and the United States Department of Health and Human Services have concluded that diesel exhaust presents a significant risk to public health.”
 In fact, as early as 1988, NIOSH first recommended that diesel exhaust be considered a potential occupational carcinogen.
 

The reduction of pollutants in diesel exhaust is critical for New York City, which has some of the highest asthma rates in the country because diesel exhaust is known to trigger asthma attacks.
  According to the New York City Department of Health and Mental Hygiene, in 2000, children in New York City “were almost twice as likely to be hospitalized for asthma as children in the United States as a whole,” with the Bronx having the highest overall rates of asthma hospitalizations, deaths and prevalence among children as well as adults.”
 A study by Harlem Hospital Center, Harlem Children's Zone, and the Columbia University's Mailman School of Public Health found that one out of every four children in central Harlem has asthma, “one of the highest rates ever documented for an American neighborhood.”
 Sulfur dioxide, one of the primary pollutants in diesel exhaust, converts in the atmosphere to sulfate particles. This contributes to lower visibility and acid deposition, which has been of great concern in New York State as acid rain severely damages environmental resources.
 Breathing problems, respiratory illness, alterations in pulmonary defenses, and aggravation of existing cardiovascular disease have all been associated with exposure to high concentrations of sulfur dioxide.
  

VIII. Ultra Low Sulfur Diesel Fuel 

Reducing the level of sulfur in diesel fuel is an important aspect of the effort to 

stem the negative health effects associated with diesel exhaust.  Using ULSD with a sulfur content of 15 ppm rather than standard diesel, which is currently subject to a maximum sulfur content of 500 ppm for onroad vehicles and typically has an average sulfur concentration of 3,400 ppm for nonroad vehicles, results in significant reductions in sulfur dioxide, in addition to reductions in particulate matter and nitrogen oxides.  More important, however, is the role that diesel with such a low sulfur content plays in facilitating the use of emissions-reduction technologies, typically called “retrofits”, which can achieve dramatic pollutant reductions.


Common pieces of such technology are diesel particulate filters and diesel oxidation catalysts.
  Diesel particulate filters are capable of reducing particulate matter, carbon monoxide, hydrocarbon and toxic hydrocarbon emissions by ninety percent or more.
  Such technology must be used in conjunction with diesel fuel with a very low sulfur content to prevent filter clogging and failure.  Diesel oxidation catalysts, which may be used with standard diesel fuel, can achieve reductions in particulate matter of between twenty and fifty percent and reductions in carbon monoxide and hydrocarbons of up to ninety percent.
  Other technologies, such as emulsified diesel fuel -- a blended mixture of diesel fuel, water and other additives -- can reduce harmful emissions, as well.

IX. Ultra Low Sulfur Diesel Fuel use in New York City

a. Current Efforts to Promote ULSD


The New York City Council is working to promote the use of Ultra Low Sulfur Diesel fuel in diesel engines throughout the City. Local Laws 39, 40, 41, and 42 of 2005 required the use of ULSD fuel and best available retrofit technology in city-owned vehicles, sanitation vehicles, sigh-seeing buses, and school buses, respectively, in the City of New York. Local Law 3 of 2008 requires ULSD fuel and best available retrofit technology in City-owned or operated ferries. Pending legislation would require the same of diesel engines used to power small school buses (those carrying 10 or fewer students), privately operated ferries, and generators used at street fairs.
b. Movie Set Generators
Proposed Int. No. 684-A continues to expand the number of industries and users using Ultra Low Sulfur Diesel Fuel in New York City. The movie, television, and advertising industries spent a total of more than 28,000 days shooting films in New York City in 2007
, and require diesel fuel-powered generators for a variety of purposes during shoots. Ultra low sulfur diesel fuel is defined in the legislation as “diesel fuel that has a sulfur content of no more than fifteen parts per million.” Any fuel, therefore, including both conventional diesel fuel and biodiesel, meets this definition as long as the sulfur content is below this threshold. 

Proposed Int. No. 684-A


Proposed Int. No. 684-A amends the Administrative Code of the City of New York to add a new section 24-163.8, requiring the use of ultra low-sulfur diesel fuel and best available technology for generators used in the production of films, television programs, and advertisements in New York City. Subdivision 24-163.8 defines terms, including “ultra low sulfur diesel fuel.” Subdivision (b) requires that any diesel-powered generator that is used to provide electrical power for a film, television program, or advertisement be powered by ultra low sulfur diesel fuel. It also requires that such generators use the best available retrofit technology, verified by the EPA or the California Air Resources Board. Subdivision (c) sets penalties for generator rental companies and production companies that knowingly rent or operate non-compliant generators. 

Subdivision (d) allows production companies a two-year phase-in period in which generators over fifty horsepower must be retrofitted pursuant to subdivision (b). It also requires rental companies to notify renters that only ULSD fuel may be used with the generator. Subdivision (e) requires the Mayor’s Office of Film, Theatre, and Broadcasting to issue to all companies applying for production permits that any generator over 50 horsepower must comply with the guidelines of this legislation, and establishes as an affirmative defense to the failure to use ULSD fuel that such notice was not given. Subdivision (f) sets a civil penalty of twenty thousand dollars for any person making a false claim with respect to the provisions of this legislation.

X. Conclusion
The use of Ultra Low Sulfur Diesel Fuel in generators used on movie, television, and advertising sets is an important component of a broader strategy to improve air quality and health for City residents, workers, and visitors.
Proposed Int. No. 684-A
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A Local Law
..Title

To amend the administrative code of the city of New York, in relation to the use of ultra low sulfur diesel fuel and the best available technology for generators used in the production of films, television programs and advertisements in New York City.

..Body

Be it enacted by the Council as follows:
Section 1.  Title 24 of the administrative code of the city of New York is amended by adding a new section 24-163.8 to read as follows:

§24-163.8 Use of ultra low sulfur diesel fuel and best available technology in generators used in the production of films, television programs and advertisements. a. Definitions. When used in this chapter:

(1) “City agency” means a city, county, borough, administration, department,

division, bureau, board or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole or in part from the city treasury.


(2) “Generator” means a machine or device that combusts fossil fuel to create electricity. 
 

(3) “Person” means any natural person, partnership, firm, company, association, joint stock association, corporation or other legal entity.


(4) “Ultra low sulfur diesel fuel” means diesel fuel that has a sulfur content of 

no more than fifteen parts per million.

b. (1) Any diesel-powered generator that is used to provide electrical power for equipment used in the production of any film, television program, or advertisement, where such production requires a permit from a city agency, shall be powered by ultra low sulfur diesel fuel.

(2) Any diesel-powered generator that is used to provide electrical power for equipment used in the production of any film, television programs, or advertisements, which production requires a permit from a city agency, shall utilize the best available retrofit technology that has been verified by the United States environmental protection agency or the California air resources board for use in such generators or comparable equipment, to reduce at least 85% of particulate matter.

c.  (1) Any generator rental company or production company using its own generators which violates any provision of this section shall be liable for a civil penalty in the amount of five thousand dollars for each day in which they are in violation of such provision.
(2)  Any production company that knowingly rents or continues to operate a generator that is in violation of this section shall be liable for a civil penalty in the amount of five thousand dollars for each day in which they are in violation of such provision.
d. Generator rental or film, television or advertising production companies shall have a two-year phase-in period in which they must retrofit in accordance with paragraph 2 of this subdivision their existing portable generators over fifty horsepower by retrofitting at least twenty-five percent of such generators during each six-month period subsequent to the effective date of this section. The company renting the generators must be notified that only ultra low sulfur diesel fuel may be used to power such generators. 

e.(1). The mayor’s office of film, theatre, and broadcasting shall issue to all film, television and advertising production companies which apply for a filming permit a notice which states the provisions of this section and states that any portable generator over fifty horsepower that are utilized in a film, television or advertising production must comply with the provisions of this section. Attached to said notice shall be a list of all rental companies which provide generators that meet the guidelines of this legislation. 

(2) It shall be an affirmative defense for a production company or generator rental company that the notice and affidavit set forth in paragraph i of this subdivision was not issued by the mayor’s office of film, theatre, and broadcasting.

f. Where a person has been found to make a false claim with respect to the provisions of this section to a city agency, such person shall be liable for a civil penalty       of twenty thousand dollars.
§2.  If any section, subdivision, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction such portion shall be deemed severable, and such unconstitutionality or invalidity shall not effect the validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.
§3. This local law shall take effect one hundred eighty days after enactment, except that the commissioner of environmental protection shall take all actions necessary to implement this local law, including the promulgation of rules, prior to such effective date.
� � HYPERLINK http://www.epa.gov/oar/oaqps/peg_caa/pegcaa02.html ��http://www.epa.gov/oar/oaqps/peg_caa/pegcaa02.html�. 


� Control of Air Pollution From New Motor Vehicles: Heavy-Duty Engine and Vehicle Standards and Highway Diesel Fuel Sulfur Control Requirements; Final Rule, 66 Fed. Reg. 5002 (2001).


� Id. at 5006.


� Control of Emissions of Air Pollution from Nonroad Diesel Engines and Fuel, 68 Fed. Reg. 28,327, (2003).


� Id. at 28,333-28,334. 


� Id. at 28,334.


� The EPA issued a final rule on January 18, 2001, which requires that, beginning on June 1, 2006, refiners must begin producing diesel fuel for onroad vehicles that meets a maximum sulfur standard of 15 ppm.


� 42 U.S.C. § 7401(a)(3).


� Control of Emissions of Air Pollution from Nonroad Diesel Engines and Fuel at 28,345.


� Control of Emissions of Air Pollution from Nonroad Diesel Engines and Fuel at 28,341.


� Clean Air Task Force, “Diesel Engines: Health and Environmental Impacts”, p. 3. 


� Penn Loh, Jodi Sugarman-Brozan, Social Policy and Social Movements: Environmental Justice Organizing for Environmental Health, Annual of the American Academy of Political and Social Science, 584 Annals 110 (2002)


� New York City Department of Health and Mental Hygiene, “Asthma Facts, Second Edition”, May 2003, p. 7.


� Richard Pérez-Peña, “Study Finds Asthma in 25% of Children in Central Harlem”, The New York Times, April 19, 2003.


� “Closing the Diesel Divide” at 23.


�Integrated Science Assessment for Sulfur Oxides-Health Criteria, Environmental Protection Agency, National Center for Environmental Assessment-RTP Division, Office of Research and Development, Research Triangle Park, pp 3-3 to 3-6. (September 2007).


� “Diesel oxidation catalysts are typically stainless steel canisters that are installed in the exhaust system much like a muffler. . . As exhaust gases pass through the . . . structure, particulate matter and other pollutants are oxidized to water vapor and carbon dioxide.”  Northwest Air Pollution Authority, “Diesel Retrofit Fact Sheet”, August 2002- Draft, p. 2.  “Diesel particulate filters physically trap particles in the engine exhaust before it leaves the tailpipe.  Hot exhaust gases destroy the pollutants trapped in the filter.”  Id.


� Manufacturers of Emissions Controls Association, “Frequently Asked Questions About the Installation of Emissions Controls on Existing Diesel Engines”; � HYPERLINK http://www.meca.org/jahia/Jahia/engineName/filemanager/pid/229/retrofitFAQ%20%28revised%29.pdf?actionreq=actionFileDownload&fileItem=712 ��http://www.meca.org/jahia/Jahia/engineName/filemanager/pid/229/retrofitFAQ%20%28revised%29.pdf?actionreq=actionFileDownload&fileItem=712�.


� � HYPERLINK http://www.catf.us/publications/fact_sheets/diesel/Diesel_Controls_and_Retrofits.pdf ��http://www.catf.us/publications/fact_sheets/diesel/Diesel_Controls_and_Retrofits.pdf�. 


� “New York City Film Statistics,” Mayor’s Office of Film, Theatre, and Broadcasting, 2009.





PAGE  
12

