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I. Introduction

Today, the Committee on Health, chaired by Council Member Corey Johnson, will hold a hearing on Int. No. 442, sponsored by Council Member Ben Kallos. Among those invited to testify are representatives from the New York City Department of Health and Mental Hygiene (DOHMH), advocates, and other interested parties. 
II. Background
Childhood Obesity and Prepared Foods

According to the New York City Department of Health and Mental Hygiene, obesity is now the second leading cause of preventable death and kills 5,800 New York City residents per year.
 Obesity rates have been climbing nationwide for decades and have led to massive increases in the prevalence of Type II diabetes.
 Obese children and adolescents are more likely to become obese adults and even young children can develop high cholesterol, high blood pressure, and Type II diabetes.
 If obesity rates continue to grow, this generation of children may live shorter lives than their parents.
 New York City has been made strides in starting to reverse this trend by improving the food environment, making public spaces more amenable to physical activity, increasing the availability of tap water, and discouraging the drinking of sugar-sweetened beverages.
 However, obesity rates among NYC students are still higher than the national average, with over 20 percent of children categorized as obese and even more defined as overweight.

Prepared food is a growing and problematic part of children’s diets, making up approximately 25 percent of a child’s daily calories, on average.
 Consumption of restaurant foods has been linked with increased caloric intake, poor nutrition, and higher risk for being overweight and obese.
 Eating out has also been shown to influence the future food preferences and eating habits of children.

Research has found that food marketing influences children’s food preferences, food choices, diets, and health.
 For restaurants, including toys with children’s meals is the leading form of food marketing directed at children by expenditure.
 In 2009, fast food restaurants sold slightly more than 1 billion children’s meals with toys to children ages 12 and under.
 Restaurant toys or premiums are often tied to movie characters, cartoon characters and celebrities and studies have shown this practice affects children’s food choices and preferences.
 
In 2013, McDonald’s, the largest fast food retailer in the world, committed to healthy substitutes for fries and soda in its children’s meal and has included nutrition information in children’s promotional material.
 In recent years, some restaurants have made improvements to their children’s meals and even removed toys altogether, while others have done little.
 According to a 2013 study, the vast majority of restaurant children’s meals do not meet nutrition standards created by the National Restaurant Association.

Current Research and Programs to Impact Purchasing Choices

In 2010, Santa Clara County in California became the first jurisdiction in the United States to regulate the nutritional content of restaurant children’s meals that provided a toy or other incentive item “linked with” the meal.
 A study published in 2012 in the American Journal of Preventative Medicine found the regulation “appear[ed] to have positively influenced marketing of healthful menu items and toys…but did not affect the number of healthful food items offered.”

In 2011, San Francisco became the first city to regulate the nutritional content of restaurant children’s meals with toys or other incentive items.
 That law prohibits the distribution of a free toy or other incentive item with a meal that fails to meet certain nutrition standards. A study published in 2014 in Preventing Chronic Disease found that, among the restaurants studied, the only effect of the law was to induce them to charge 10 cents for the toy or other incentive item.
 Restaurants did not change their menus to comply with the ordinance. Int. No. 442, being heard today, would address incentive items offered with food that are free or that cost a nominal fee, such as the 10 cent charge imposed by restaurants in response to the San Francisco ordinance. 
Last year, a study was published in the American Journal of Preventative Medicine that projected and analyzed the potential impact of Int. No. 442.
 The researchers collected data from fast food receipts from New York City and New Jersey. The study found that only 35 percent of children ate a children’s combination meal that included a toy or other incentive item. Of those meals, 98 percent did not meet the nutritional standards that are described in Int. No. 442. If the meals had met these nutritional standards, there would have been a 9 percent reduction in calories for these children’s combination meals. Due to the low percentage of children who ate a children’s combination meal, however, the average calorie reduction across all children in the study who ate at these restaurants would have been only 3 percent.

III. Analysis of Int. No. 442
Int. No. 442 would prohibit the sale of meals at restaurants that include free or nominally priced incentive items designed to appeal to children, such as toys, unless the meals meet certain nutrition standards. The nutrition standards in the bill are loosely based on the National Restaurant Association’s “Kids LiveWell” program.
“Incentive items” are defined as “any toy, game, trading card, admission ticket or other consumer product, whether physical or digital, with particular appeal to children, which is provided directly by the restaurant” or any voucher or other information redeemable for similar items provided directly by the restaurant, such as a password for an app purchase. “Meal” is defined as food items and drink items offered together for a single price. “Restaurant” is defined broadly to encompass entities that sell food to the public, whether such food is consumed on-premises or not. What constitutes a nominally priced incentive item would be set by rule of the Department of Health and Mental Hygiene. 
The nutrition standards for meals, and for single items, sold with an incentive item would be as follows:
· Fewer than 500 calories for meals; fewer than 200 calories for single items
· Less than 10% of calories from added sweeteners for meals and single items
· Less than 35% of calories from fat, with exceptions for nuts and seeds, for meals and single items
· Less than 10% of calories from saturated fats, with exceptions for nuts and seeds, for meals and single items
· Fewer than 600mg of sodium for meals; fewer than 200mg of sodium for single items
· The meal or single item must contain at least one half cup of fruit or vegetables, or one serving of whole-grain products

The nutrition standards for beverages sold with an incentive item, and any beverage offered as part of a meal with an incentive item, would be as follows:
· Fewer than 150 calories

· Less than 10% of calories from added sweeteners

· Less than 35% of calories from fat

· Less than 15% of calories from saturated fats

· No added non-nutritive sweeteners

· No caffeine, except naturally occurring trace amounts

The penalty for violating this legislation would be a civil penalty ranging between $200 and $500 for a first violation, between $500 and $1,000 for a second violation, and between $1,000 and $2,500 for a third or subsequent violation.

Int. No. 442 would take effect 120 days after becoming law.
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to setting nutritional standards for distributing incentive items aimed at children.
 

Be it enacted by the Council as follows:
Section 1. Chapter one of title 17 of the administrative code of the city of New York is amended by adding a new section 17-198 to read as follows:
§ 17-198 Incentive items with restaurant food. a. Definitions. For the purposes of this section, the following terms shall have the following meanings:
1. "Incentive item" shall mean any toy, game, trading card, admission ticket or other consumer product, whether physical or digital, with particular appeal to children, which is provided directly by the restaurant, or any coupon, voucher, ticket, token, code or password which is provided directly by the restaurant and is redeemable for or grants digital or other access to any toy, game, trading card, admission ticket, or other consumer product with particular appeal to children.
2. "Meal" shall mean any combination of food and drink items offered together for a single price.
3. "Restaurant" shall mean any coffee shop, cafeteria, luncheonette, sandwich stand, diner, short order café, fast food establishment, soda fountain, and any other eating or beverage establishment, which gives or offers for sale food or beverages to the public, guests, members, or patrons, whether food or beverages are customarily consumed on or off the premises.
b. A restaurant shall not offer, for free or for a nominal price as determined by rule, an incentive item in combination with the purchase of a meal unless the meal meets the following nutritional standards:
i. Less than five hundred calories;
ii. Less than six hundred milligrams of sodium;
iii. Less than thirty-five percent of total calories from fat, except for fat contained in nuts, seeds, peanut butter, or other nut butter;
iv. Less than ten percent of total calories from saturated fats, except for saturated fat contained in nuts, seeds, peanut butter, or other nut butter;
v. Less than ten percent of total calories from added sugars and/or caloric sweeteners;
vi. Contains one half cup of fruit or vegetables or one serving of whole-grain products; and
vii. A beverage, if included, that meets the criteria specified in subsection d of this section.
c. A restaurant shall not offer, for free or for a nominal price as determined by rule, an incentive item in combination with the purchase of a single food item unless the single food item meets the following nutritional standards:
i. Less than two hundred calories;
ii. Less than two hundred milligrams of sodium;
iii. Less than thirty-five percent of total calories from fat, except for fat contained in nuts, seeds, peanut butter, or other nut butter;
iv. Less than ten percent of total calories from saturated fats, except for saturated fat contained in nuts, seeds, peanut butter, or other nut butter;
v. Less than ten percent of total calories from added sugars and/or caloric sweeteners; and
vi. Contains one half cup of fruit or vegetables or one serving of whole-grain products.
d. A restaurant shall not offer, for free or for a nominal price as determined by rule, an incentive item in combination with the purchase of a beverage unless the beverage meets the following nutritional standards:
i. Less than one hundred fifty calories;
ii. Less than thirty five percent of total calories from fat;
iii. Less than fifteen percent of total calories from saturated fat;
iv. Less than ten percent of total calories from added sugars and/or caloric sweeteners;
v. No added non-nutritive sweeteners; and
vi. No caffeine, with the exception of trace amounts of naturally occurring caffeine substances.
e. Any person who violates any of the provisions of this section shall be liable for a civil penalty of not less than two hundred dollars nor more than five hundred dollars for a first violation thereof; not less than five hundred dollars nor more than one thousand dollars for a second violation thereof; and not less than one thousand dollars nor more than two thousand five hundred dollars for a third or subsequent violation thereof.
 § 2. This local law shall take effect one hundred and twenty days after its enactment into law, provided that the commissioner shall take all necessary action, including the promulgation of rules, prior to such effective date.
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