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I.  INTRODUCTION
On October 28, 2014 the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal, held a hearing titled “Used Car Sales in New York City: Ensuring Consumer Protections and Safety in the Sale of Used Vehicles Recalled by the Manufacturer,” where the Committee heard testimony on Introductory Bill Number 518 (“Int. No. 518”). At that hearing, the Committee heard from the Department of Consumer Affairs (“DCA”), representatives from the used car industry, representatives from the automobile dealer industry, licensed used car dealers operating in New York City, and other interested parties. 
On Wednesday, April 26, 2017, the Committee on Consumer Affairs will hold a vote on Proposed Introductory Bill 518-A (Proposed Int. No. 518-A), A Local Law to amend the administrative code of the city of New York, in relation to requiring secondhand automobile dealers to disclose whether automobiles have been recalled by the automobiles' manufacturers.
II. BACKGROUND

The used car market is an attractive and affordable option for New York City residents who wish to own their own a car. With over 800 licensed used car dealers across the five boroughs, New York City’s consumers have plenty of options to choose from.
 While the used car market helps fill an important need for many New Yorkers, it is also the subject of a high volume of consumer complaints and has a long history of deceptive and unfair practices. For these reasons, the laws of the city of New York require that all used car dealers be licensed and regulated by the DCA in order to do business in the City.
 

On July 30, 2014, the DCA announced an investigation to discover whether used car dealers were selling recalled vehicles without first making repairs.
 Subpoenas were issued to 200 dealers requiring them to provide their records and policies on selling unrepaired recalled cars, the number of unrepaired recalled cars the dealer sold in the past year, and whether consumers were notified at the time of such sales.
 

The impetus for conducting the investigation was DCA’s enforcement of the Used Car Lemon Law (“Lemon Law”) codified in the General Business Law of the State of New York
 and the Consumer Protection Law codified in the Administrative Code of the City of New York.
 DCA has promulgated rules requiring dealers of used vehicles to give written notice to their customers detailing their rights under the Lemon Law.
 This law requires dealers of used vehicles to provide warranty information in writing with every sale of a used vehicle sold for over $1,500 and with mileage less than 100,000.
 Used cars sold for less than $1,500 and/or at mileage over 100,000 are covered under an implied warranty that the vehicles are roadworthy and the dealer must certify that such vehicles are safe to drive.
 It is thus unlawful to sell a vehicle “As Is.” The rules of the city of New York require that dealers of used vehicles maintain records of sales and policies, and produce these records upon request to DCA.
 
In its press release, DCA noted that the investigation sought to close a loop hole in federal law that fails to require dealers of used vehicles to first repair parts and vehicles subject to a manufacture’s recall before selling those vehicles to a consumer.
 In the federal recall process, manufacturers must notify the owner of new cars of any defects and must repair recalled vehicles at no cost to the consumer. However, the notice requirement does not apply to owners of used cars. Several pieces of legislation have been presented to Congress to address these gaps in the federal law. The Motor Vehicle Safety Act of 2014 would change a number of recall procedures, including prohibiting a car dealer from selling a used vehicle until the consumer is notified of any outstanding recall defects that have not been repaired.
  


The Committee appreciated hearing testimony from DCA as to the results of its investigation, and testimony from all invited witnesses on the important matter of ensuring consumer protections and safety in the sale of used vehicles recalled by the manufacturer.
IV. ANALYSIS OF PROPOSED INT. NO. 518-A:
Int. No. 518 would create a new City law requiring that dealers of secondhand automobiles disclose recall information to consumers when selling automobiles, parts or equipment that are the subject of a recall by the national highway transportation safety administration or the NHTSA.  Printing out the recall information directly from the NHTSA website suffices this disclosure requirement. A prospective purchaser must sign or initial the printout, which must then be retained by the dealer for a minimum of five years, in electronic or hardcopy format, and is subject to inspection by the DCA.  This bill would impose a $1000 fine for a first offense, a $1000 fine or imprisonment for a subsequent offense, and suspension or revocation of a dealer’s license at the discretion of the commissioner for any subsequent offenses during a three-year period. The law would take effect 120 days after it is enacted into law, provided, however, that the commissioner of consumer affairs may take such measures as are necessary to implement this local law, including the promulgation of rules, prior to such date.
Proposed Int. No. 518 -A
 
By Council Members Richards, Williams, Johnson, Koo, Mendez, Rosenthal, Cohen, Constantinides, Vallone, Kallos, Levin and Espinal
 
A Local Law to amend the administrative code of the city of New York, in relation to requiring secondhand automobile dealers to disclose whether automobiles have been recalled by the automobiles’ manufacturers
 
Be it enacted by the Council as follows:
 
                     Section 1. Section 20-268 of the administrative code of the city of New York is amended by adding a new subdivision h to read as follows:
h. 1. A person who is licensed as a dealer in secondhand automobiles who sells a secondhand automobile, automobile part or equipment that is identified as having been recalled by the national highway transportation safety administration (“NHTSA”), pursuant to its authority under chapter 301 of title 49 of the United States code,  must provide to the purchaser, prior to the execution of the contract for sale, a copy of the recall information for such secondhand automobile, automobile part or equipment, as printed out directly from the NHTSA website, https://www.nhtsa.gov/recalls, or any successor to such website. Such disclosure shall be made in writing and that writing must be signed or initialed by the purchaser of the secondhand automobile, automobile part or equipment. Such signed or initialed disclosure shall be maintained by the dealer, in either electronic or paper form, for no less than five years and such disclosure shall be subject to inspection by the commissioner.
2. Nothing in this subdivision shall supersede any existing city, state or federal law or regulation pertaining to automobile safety or roadworthiness, or prevent the department or any other city, state or federal agency from enforcing any city, state or federal law or regulation pertaining to automobile safety or roadworthiness.    
§2. Subdivision a of section 20-275 of the administrative code of the city of New York is amended to read as follows:
a. Any person who shall violate any of the provisions of this subchapter or any rule or regulation issued thereunder shall be guilty of a class A misdemeanor and upon the first conviction be subject to a fine of at least five hundred dollars and upon any subsequent conviction be subject to a fine of one thousand dollars and/or imprisonment of at least fifteen days; except that any person who violates subdivision h of section 20-268 shall be subject to a fine of: (i) one thousand dollars for the first offense; (ii) one thousand dollars and/or imprisonment of at least fifteen days for any subsequent offense committed within three years of the first offense; and (iii) shall be subject to suspension or revocation of his or her secondhand automobile license at the discretion of the commissioner for any subsequent violations within such three year period. For purposes of this subdivision, each automobile sold in violation of subdivision h of section 20-268 shall count as a separate offense.   
§3. This local law shall take effect 120 days after its enactment into law provided, however, that the commissioner of consumer affairs may take such measures as are necessary to implement this local law, including the promulgation of rules, prior to such date.
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