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Introduction

On Tuesday, March 23, 2010, the Committees on Immigration and Women’s Issues will hold a joint oversight hearing entitled, “How Does the Violence Against Women Act Impact Services for Immigrant Women in New York City?”  Those invited to testify include the Mayor’s Office of Immigrant Affairs, the Mayor’s Office to Combat Domestic Violence, interested community based organizations and members of the public.
VAWA Legislative History 

On September 13, 1994, the Unites States Congress passed the Violence Against Women Act (“VAWA”) as part of the Violent Crime Control and Law Enforcement Act of 1994.
  It was a groundbreaking legislative package that focused on many aspects of violence against women for the first time.  The legislation sought to remedy unique issues associated with domestic violence and sexual assault and alleviate the barriers preventing women from seeking help from service providers and the justice system.
  On October 28, 2000, VAWA 2000 was signed into law under the Victims of Trafficking and Violence Protection Act of 2000.
  VAWA 2000 reauthorized original VAWA grant programs and created new ones.  Its newer programs focused on immigrant victims, elderly victims, victims with disabilities and dating violence.  On January 5, 2006, VAWA 2005 was signed into law.
  VAWA 2005 made further improvements to the justice system in areas like stalking, dating violence and sexual assault.  It also created grants for new programs involving youth, dating violence and Native American women.
  One area on which VAWA has consistently made an impact in New York City, in particular, is its focus on immigrant victims of domestic violence.

Relief for Battered Immigrant Women under VAWA

Victims of domestic violence generally experience numerous problems as they attempt to defend and protect themselves and their families.  Additional problems arise when the victim is an immigrant.  These women may delay reporting abuse in a relationship out of fear of removal from the United States.
  Language and cultural barriers, as well as an ignorance of the law, make it challenging for this population to access necessary social and legal services to free them from abusive or violent situations.
  Congress considered the difficult position of undocumented immigrants in abusive relationships when passing VAWA in 1994.
  Congress recognized that domestic violence problems are worsened in marriages where one spouse is a United States citizen or has legal status and the other spouse does not.
  In those situations, control of the spouse without legal status is placed in the hands of the abuser.
  In order to prevent this type of abuse from continuing, VAWA established protections for immigrant spouses, abused immigrant children and parents of child abuse victims when the abuser is a citizen of the United States or a lawful permanent resident.
  The goal of the first incarnation of VAWA was to provide abused immigrant women and children with a way to obtain lawful immigration status without having to depend on their abuser.
  Subsequent versions of VAWA expanded protections for immigrant victims of domestic violence, sexual assault, trafficking and related crimes.
  Additionally, VAWA reauthorization bills reinforced sections on confidentiality, expanded the definition of a “self-petitioner,” and made it easier for immigrant victims of violence to access immigration courts, legal services and work authorization.
  
VAWA amended the Immigration and Nationality Act (INA) to allow certain battered immigrants the opportunity to apply for immigration relief.
  VAWA allows spouses and children of United States citizens or lawful permanent residents (“LPR”) to self-petition in order to obtain lawful permanent resident status.
  Eligible immigrants may self-petition for immigration relief without the abuser’s assistance or knowledge in order to obtain safety and independence from their abuser, as well as legal immigration status.

Three categories of persons are eligible to self-petition under VAWA.  A battered spouse married to a United States citizen or LPR is eligible to self-petition under VAWA.
   Such person may include children under 21 years of age who have not already filed for relief on the petition as derivative beneficiaries.
  Additionally, the parent of a child who has been abused by the spouse with legal status may self-petition.
  Such a parent may also include other children on the petition, even those who have not suffered from abuse, as derivative beneficiaries.
  Lastly, unmarried children under the age of 21 may also self-petition if they have suffered from abuse by a parent who is a United States citizen or a legal permanent resident.
  
In order for a spouse to self-petition for benefits under VAWA, the applicant must (i) be legally married to a United States citizen or lawful permanent resident; (ii) have been battered in the United States; (iii) have been battered or subjected to extreme cruelty during the marriage or must be the parent of a child who was battered or subjected to extreme cruelty by the spouse; and (iv) be of good moral character and have entered into the marriage in good faith and not for the purpose of obtaining immigration benefits.
  In order for a child to self-petition for benefits under VAWA, he or she must (i) meet the definition of a “child” as defined in the INA for immigration purposes and (ii) provide relevant credible evidence that can prove the relationship with the parent.

Although the first version of VAWA sought to protect battered immigrant women, there were many who remained without protection, thereby making the legislation incomplete.
 Immigration and welfare reform laws created after the 1994 version of VAWA also contributed to the limited protections made available to immigrant victims of violence.
  As a result of the new laws, many immigrant victims of violence were left without any protection or form of relief.  In 2000, the Victims of Trafficking and Violence Protection Act reauthorized VAWA and established the “T-Visa” and the “U-Visa.”  The U.S. Citizenship and Immigration Services (USCIS) issues T-Visas to provide temporary immigration benefits to aliens who are victims of severe forms of trafficking in persons, and to their immediate family members.
  The applicant must demonstrate he or she is or has been a victim of a severe form of trafficking in persons, is present in the United States or in a territory of the United States on account of trafficking in persons and has complied with any reasonable request for assistance in a Federal, State, or local investigation or prosecution of acts of trafficking; and would suffer extreme hardship involving unusual and severe harm if removed.

The U-Visa provides a form of temporary immigration relief to certain victims of criminal activity who (i) have suffered substantial mental or physical harm as a result of being a victim of a qualifying criminal activity; (ii) have information about such criminal activity; and (iii) assist law enforcement agencies in the detection, investigation and prosecution of criminal activity.
  A qualifying criminal activity includes, but is not limited to, rape, torture, trafficking, incest, prostitution, being held hostage, extortion, murder, witness tampering, or perjury.
  In order to complete a U-Visa application, the immigrant-victim must submit a certification from a Federal, state or local law enforcement agency indicating that he or she “has been helpful, is being helpful, or is likely to be helpful” in the detection, investigation and prosecution of the criminal activity.
  U-Visa status can extend to certain family members including the victim’s spouse, children, parents, and siblings, depending on the circumstances.

VAWA Programs and Services for all Women
The Office on Violence Against Women (“OVW”), formerly, the Violence Against Women Office, is a permanent part of the Department of Justice and administers 19 grant programs authorized by VAWA.
  These programs include the STOP Grant Program, the Grants to Encourage Arrest Policies and Enforcement of Protection Orders Program, and the Transitional Housing Grant Program.
  


The STOP (Services, Training, Officers and Prosecutors) Violence Against Women Formula Grants Program provides grants to states that strengthen and develop their legal response to sexual violence.
  Each state is awarded $600,000 annually as a base amount and additional funds are provided based on the state population.  States meet the requirement for funding by forging collaborations between law enforcement, advocates, service providers, prosecutors and the court system.
  States must also show that they do not charge victims of sexual assault a fee, nor require victim cooperation, in order to receive a forensic medical evaluation regarding their attack.
  Further, states eligible for STOP grants must comply with judicial notice requirements for firearms and must restrict polygraph testing of victims.
  Receiving these critical grants allows states to better serve victims of domestic violence and sexual assault, as well as ensure law enforcement is equipped to handle these delicate cases.  Additionally, the eligibility requirements compel states to adhere to practices that make women more comfortable and confident in the criminal justice system.  


The Grants to Encourage Arrest Policies and Enforcement of Protection Orders Program is designed to encourage state, local and tribal governments and courts to treat domestic violence, dating violence, sexual assault and stalking as serious crimes that evoke a serious response from law enforcement.
  The program challenges entities within the justice systems to communicate, identify problems, and share ideas resulting in improved responses, victim safety and offender accountability.  Projects created with program funding might involve parole and probation officers in domestic violence units or the development of sexual assault response teams.  In fiscal year 2008, the program funded 68 projects.  Since 1996, OVW as a whole has funded nearly 1,300 of these projects.

The Transitional Housing Assistance Program Grant for Victims of Domestic Violence, Dating Violence, Stalking, or Sexual Assault Program (“Transitional Housing Assistance Program”) supports programs that provide assistance to women who are homeless or in need of transitional housing or other housing assistance as a result of leaving a situation of domestic violence, dating violence, sexual assault, or stalking, where emergency shelter services or other crisis intervention services are unavailable or insufficient.
  Grants made under the Transitional Housing Assistance Program pay for assistance to victims who need transitional housing, short-term housing, and related support services.  In addition to housing or shelter, transitional housing programs may use grant funding for counseling, support groups, safety planning, and advocacy services as well as practical services such as licensed child care, employment services, and transportation.

Current State of VAWA

After reauthorization in 2000 and 2006, VAWA is set to expire in 2011.  Currently, no legislation to renew VAWA has been introduced.
  On June 10, 2009, the United States Senate Committee on the Judiciary, chaired by Senator Patrick Leahy of Vermont, held a hearing on The Continued Importance of the Violence Against Women Act.
  At this hearing, Senator Leahy proclaimed that he is “continuing to work to improve [VAWA] and bolster its effectiveness.”
  Senator Amy Klobuchar of Minnesota stated that VAWA’s “reauthorization is vital for America’s women.”
  Catherine Pierce, Acting Director of OVW, testified that, “while VAWA has made a tremendous difference, we recognize we have left some women behind.”
  Pierce maintained that more assistance was needed for women of color in the areas of domestic violence, stalking and assault.
  She suggested that the next reauthorization of VAWA should provide increased funding for victims of domestic violence in rural areas, homicide prevention, child custody issues and children exposed to domestic violence.

Conclusion

At today’s hearing, the Committees will examine the impact of VAWA on the City’s immigrant communities.  In addition, the Committee will explore the additional needs of immigrant communities and immigrant providers that can be addressed by legislation to renew VAWA.
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