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I.
Introduction

On Monday, March 17, 2014, the Committee on Civil Rights, chaired by Council Member Darlene Mealy, will hold its first hearing on Introductory Bill Number 173 (“Int. No. 173”), a local law to amend the administrative code of the city of New York, in relation to the prohibition of discrimination against interns. Those invited to attend include the New York City Commission on Human Rights, intern rights advocates, employment law practitioners, and representatives of the business community. 
II.
Background 
Internship programs give employers the opportunity to find talent, while providing one exposure to an industry and increased access to full-time employment opportunities.
 It is important to note that internship programs vary with some providing compensation, while others are unpaid, offering academic credit or promises of future employment in lieu of pay. Although interns may be any age, according to the National Association of Colleges and Employers internship programs are considered to be an essential component of employers’ college recruiting programs.
 Additionally 69 percent of companies with 100 or more employees offered full-time jobs to their interns in 2012.
 The internship experience is also considered to be an integral part of a professional education for those enrolled in college and graduate level programs.
 For example, 63 percent of 2012 college graduates completed at least one internship and 28 percent completed two or more internships.
 
Of particular importance to the discussion at today’s hearing, those in unpaid internships are in a uniquely vulnerable position because they can be viewed as not being covered under New York City’s Human Rights Law (“NYCHRL”), and therefore not protected from discrimination and harassment. Specifically, a recent decision out of the United States District Court for the Southern District of New York held that unpaid interns are not entitled to federal and local civil rights laws.
In Wang v. Phoenix Satellite Television US, Inc., 2013 WL 5502803 (S.D.N.Y. 2013), the plaintiff, Ms. Wang, was a graduate student intern with the defendant corporation, Phoenix Satellite Television. Ms. Wang received no compensation during her internship. In her complaint, Ms. Wang alleged that, among other things, her supervisor sexually harassed her in violation of the NYCHRL.
 But, the court found that Ms. Wang could not bring an employment discrimination claim under the NYCHRL because she had not been compensated, a prerequisite to the formation of an employment relationship. The court held that “the plain meaning of the NYCHRL…as well as the legislative history of the NYCHRL all confirm that the NYCHRL’s protection of employees does not extend to unpaid interns.”

IV.
Int. No. 173

Int. No. 173 would amend the NYCHRL to define the term “intern” in order to prohibit employers from discriminating against interns on the basis of their actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, sexual orientation, alienage or citizenship status, or status as a victim of domestic violence, sex offenses or stalking. The term “intern” is defined as “an individual who performs work for an employer for the purpose of training” so long as the individual is not entitled to wages for the work performed and the work performed supplements academic training, benefits the individual performing the work, does not displace regular employees, and is performed under supervision. Int. No. 173 would also require employers to provide reasonable accommodations to unpaid interns for religious observance. 
Penalties

Pursuant to Int. No. 173, an unpaid intern who believes that he or she has been unlawfully discriminated against in violation of the NYCHRL may bring an action in court for damages, injunctive relief and other appropriate remedies,
 or make a complaint to the Commission on Human Rights.
 Upon a finding that an employer has engaged in an unlawful discriminatory practice in violation of the NYCHRL, the Commission may issue an order to the employer to “cease and desist” the unlawful discriminatory practice.
 In addition, the Commission could require the employer to hire a prospective employee; award back pay and front pay; or pay compensatory damages, among other things.
 Under this bill, failure to comply with such an order may result in a civil penalty of no more than $50,000 and an additional civil penalty of no more than $100 per day.
 Should the Commission find that an employer engaged in an unlawful discriminatory practice, it may impose a civil penalty of $125,000.
 If the unlawful discriminatory practice resulted from the employer’s “willful, wanton or malicious act,” the Commission may impose a civil penalty of not more than $250,000.
 Should a person willfully violate an order of the Commission, he or she may be guilty of a misdemeanor that is punishable by imprisonment for not more than one year, or by a fine of not more than $10,000, or by both.
 This penalty structure is consistent with other provisions of the NYCHRL that seek to prohibit workplace discrimination.
Effective Date


This local law would take effect immediately after its enactment into law.

Int. No. 

By Council Member Vacca (by request of the Manhattan Borough President)

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the prohibition of discrimination against interns.  

Be it enacted by the Council as follows:

Section 1. Section 8-102 of chapter one of title eight of the administrative code of the city of New York is amended by adding a new subdivision 28 to read as follows:


28. The term “intern” shall mean an individual who performs work for an employer for the purpose of training if: 

(a) the individual works for a fixed period of time at the end of which there is no expectation of employment;

(b) the individual performing the work is not entitled to wages for the work performed; and 

(c) the work performed: (i) supplements training given in an educational environment that may enhance the employability of the intern; (ii) provides experience for the benefit of the individual performing the work; (iii) does not displace regular employees; and (iv) is performed under the close supervision of existing staff.

(d) For purposes of subdivisions 1, 3, 15, and 17 of section 8-107, and section 8-107.1 of this title, an “intern” is considered to be a “person” as defined in subdivision 1 of this section.

§2. This local law shall take effect upon enactment.
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