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Title:           
A Local Law to amend the administrative code of the city of NewYork, in relation to controlling emissions from businesses located in mixed-use buildings that use chemicals.

Administrative Code: 
Adds a new section 24-141.1 to subchapter 4 of chapter 3 of  Title 24 of the administrative code of the city of New York                                                 

I. Introduction
On Thursday, December 10, 2009 the Committee on Environmental Protection will hold a hearing on Int. No. 1062, a Local Law to amend the administrative code of the city of New York, in relation to controlling emissions from businesses located in mixed-use buildings that use chemicals. Invited to testify are officials from the Mayor’s Office of Long-Term Planning and Sustainability, Commissioner Thomas A. Farley, MD, MPH, New York City Department of Health and Mental Hygiene, Suzanne Mattei, Regional Director of the New York State Department of Environmental Conservation, Judith Enck, Regional Administrator of the United States Environmental Protection Agency, Region 2, Richard Kassel, of Natural Resources Defense Council, Dr. Patrick Kinney, Associate Professor, Department of Environmental Health Sciences, Columbia University Mailman School of Public Health, Ms. Judith S. Schreiber, Ph.D., Chief Scientist, Albany, Bureau of Environmental Protection, Office of the Attorney General, Dr. Olga V. Naidenko, PhD, Senior Scientist, Environmental Working Group, Dr. Gary Garetano, Department of Environmental and Occupational Health, University of Medicine and Dentistry of New Jersey, School of Public Health, Dr. Frederica Perera of the Columbia Center for Children’s Environmental Health and many others.
II. Background

In 1916 the City passed its first Zoning Resolution a response to the 1915 construction of the forty-two story Equitable Building without any height or setback controls.
  That first Zoning Resolution in the nation, which was soon emulated by other municipalities nationwide, “grandfathered” all existing development and thus, to the extent that incompatible uses existed, they were permitted to remain.  By 1961 the Zoning Resolution had not kept pace with the times and had to be completely reconsidered and revised.
  
Similarly, the 1961 Zoning Resolution does not reflect the current state of knowledge respecting environmental pollution from chemical uses in mixed-use residential buildings largely because it was enacted before much of our knowledge about the health effects of chemicals, before most recent environmental laws, regulations and guidance documents and even before the creation of the current Environmental Protection Agency.  Since the United States Supreme Court approved zoning as a proper exercise of the police power in Village of Euclid, Ohio v. Ambler Realty Co., 272 U.S. 365 (1926)
 zoning has always been considered as a means to exclude certain noxious businesses from residential districts, as a kind of anticipatory prohibition of nuisances
, and as a way to prevent the location next to one another of incompatible uses.  Nevertheless, the New York City Zoning Resolution still permits co-location of commercial facilities that use a variety of chemicals in mixed use residential buildings.    

Facilities that emit air pollutants are of particular concern because they can pose a significant health risk to nearby sensitive receptors including residential properties and vulnerable individuals.
 Since at least 1993, and as a result of groundbreaking research by Dr. Judith Schreiber, formerly of the New York State Department of Health,
 state and local health agencies and others have become aware of the pubic heath issue presented by co-location of dry cleaners with residential apartments. 

The 1991 “Schreiber study”
 built upon the earlier work identifying fugitive emissions from tetrachloroethylene (PCE) or “perc” used by dry cleaners in mixed use buildings as a public heath issue in Germany in the 1980s.  The Schreiber study examined airborne perc concentrations in residences co-located with dry cleaners in the Albany, New York area and found that perc concentrations were much higher in co-located facilities than they were in the control residences.
  Studies of dry cleaners co-located with residences in New York City in 2002 and 2005 had similar results.
  A Jersey City based study also found significantly elevated concentrations of perc in residences located above dry cleaners that use perc
.  Other health studies have found associations between exposure to perc and its presence in the blood and urine of workers and neighbors of dry cleaners
, in the offspring of dry cleaners
 and have predicted exposure levels in infants subject to daily exposure to perc through ingestion of breast milk where mothers are exposed.
 Tetrachloroethlyene is a neurotoxin, a reproductive toxin and a carcinogen.
 

High concentrations of perchloroethylene and metabolites of perchloroehtylene in the blood and chloroform in the urine have been associated with a variety of adverse health impacts in the occupational context, including severe bilateral optic neuritis and other ocular nerve toxicity,
 oesophageal, laryngeal, tongue, and bladder cancer
 and other cancers, abnormal immune parameters,
 and hepatic parenchymal changes
 or impaired liver functions.  Neurological and neurophysiological damage such as marked differences in reaction time, vigilance and visual memory have also been observed in individuals living in the neighborhoods of dry cleaning facilities despite low levels of exposure.
  Based upon the research, regulation of perc in mixed use buildings likely reduces the incidence of a variety of adverse heath impacts among residential tenants.   

The risk from perc used in co-located facilities was taken very seriously by the Environmental Protection Agency.  In the preamble to the dry cleaner NESHAP for perc EPA acknowledges the risk of fugitive perc emissions from co-location of dry cleaners with residences and actually cites the 1991 Schreiber study. 
  Speaking specifically to the issue of co-location, in the preamble to the NESHAP, EPA invited state or local governments to consider “whether co-location of a dry cleaner in the same building with residences is appropriate.”
  However, co-location of dry cleaners with residences continues to this day. In 2006, when EPA amended the perc NESHAP, EPA went further than it had in the initial perc NESHAP by prohibiting new dry cleaning facilities that use perc from collocating in residential buildings and by phasing out on-site perc use in existing co-located facilities over the next fourteen years.

As a result of the research of Dr. Schreiber and others, perc use by dry cleaners in buildings also containing residences is regulated
 but perc use above the zero limit set for residential buildings by 2020 still presents a health risk.
  The New York City Department of Heath and Mental Hygiene recognized the need for additional public heath protection for children and residents living in buildings that also house dry cleaners when it enacted regulations earlier this year designed to improve the public heath protection provided for children and residential facilities under those circumstances.
  
a. Businesses That Use Chemicals In Mixed-Use Buildings
As noted earlier, due to the work of Dr. Schreiber and others, the risk of adverse heath impacts to residents of mixed used buildings from perc has been significantly reduced.  Nevertheless, there is strong evidence that other commercial facilities that use chemicals that may present a pubic health risk are permitted to co-locate in residential buildings without assessing the risks to residential tenants and without adequate monitoring, regulation or enforcement.
  In addition to use of perc by dry cleaning facilities, other commercial businesses that use volatile organic compounds that can result in unhealthy indoor quality in residential apartments include furniture refinishing and upholstery shops,
 beauty and acrylic nail salons, printers, machine shops, automobile painting and autobody repair shops.

In the occupational context, printers are exposed to organic solvents, toluene, heavy metals, N-Hexane, toxic metal dusts and fumes and other hazardous substances.  Exposure to organic solvents is known to cause mucous membrane irritation and prenarcotic effects
 in workers and residents in the houses surrounding printers.
  Printing operations are also associated with nasopharyngeal cancer, benign skin tumors, chronic pharyngitis, sinusitis and chronic liver diseases.
 Other cancers
 and encephalopathy or diseases of the brain
 have been reported among those exposed to solvents in printing and among artists.  The effects of neurotoxin damage have also been documented.  With many printers, artists and printing operations located in residential buildings, regulation of printers that are co-located with residential buildings can identify mitigation measures that are available to reduce human exposures and public health risks in those buildings.

Acrylic nail salons are another business where the use of chemicals may present adverse health risks for residential tenants. Artificial nail applicators use substances that result in air toxic emissions including ethyl methacrylate, methyl methacrylate, formaldehyde-based disinfectants and organic solvents.  Acetone and acetonitrile based products that are used to create artificial nails, remove nail polish and artificial nails can also produce cyanide. These substances in the workplace have been associated with adverse health effects.  Recent research has found an association between spontaneous abortions in salons even where other employees performed the nail sculpting.
  Studies also show that exposure to neurotoxicants such as those used in acrylic nail salons may result in cognitive and neurosensory changes.
 Deficits have been found generally associated with neurotoxic exposures.
 Other adverse health effects include occupational asthma, neurological complaints and symptoms, irritation of mucous membranes, chronic pharyngitis, sinusitis and dermatitis.  Nail technicians have a higher reported level of these complaints and symptoms than other beauty care professionals. 
 While these health effects have only been noted in the workplace, emissions from the chemicals used may well escape as fugitive emissions and find their way into residential apartments. To address that potential, the ventilation in these acrylic nail application facilities should monitored in the event of any complaints in order to reduce risks to females, vulnerable populations and residents above these facilities particularly where the facilities are located in wood framed buildings with increased potential for exposure.  

Among other volatile organic compounds found in  elevated levels indoor air of residential neighbors have been highly elevated levels of methylene chloride, which has been found in the indoor air of neighbors of furniture refinishing and textile screen printing facilities,
 tetrachloroethene, which has been found in the indoor air of neighboring residences and businesses near a textile screen  printing facility, hexane, found in the indoor air of a residential neighbor of a shoe repair shop, toluene, found in the indoor air of a furniture refinishing and a shoe repair shop and 1,1,1 trichloroethane, found in the indoor air of residential neighbors of a photoprocessing facility and a nail salon.
  Finally, a very recent study found a high rate of leukemia in undertakers using formaldehyde for embalming.
 If morticians and funeral workers face a higher risk of cancer and premature death due to formaldehyde use, it is possible the similar risk might be faced by residents in mixed use buildings above funeral homes.
III. Legal Authority to Regulate Indoor Air Quality
Pursuant to the Clean Air Act, EPA is authorized to regulate ambient air.
  Indoor air pollution is known to cause severe adverse heath effects and is considered more dangerous than “outside” air because people spend more of their time indoors.
  According to the EPA, indoor air quality is and also public health are “top risks”.  Yet EPA has not taken any steps to address the risks posed by emissions from businesses in mixed use buildings.  A review of EPA’s Guide to Indoor Air Quality identifies the sources of indoor pollution as combustion sources, tobacco products, building materials, household cleaning products, personal care products or hobbies and outdoor sources such as radon.
  According to EPA’s website, apartments have the same indoor pollution sources as single family residential homes.
 Based upon the available research, EPA’s assessment of indoor air quality risks does not fully integrate all air exposure information as would be appropriate to fully assess hazardous air pollutants in residential buildings.
  EPA likely has authority to address the impacts of chemicals use in mixed use buildings containing residences but has declined to use this authority other than under the NESHAPS regulatory mechanism.
 
The state Department of Environmental Conservation similarly has not acted to address the risks from fugitive emissions emanating from commercial facilities using chemicals in mixed use buildings. However, the state did act to ban the use of monomeric methyl methacrylate in acrylic nail salons
 and did mandate that tenants be notified of the test results of indoor air quality testing associated with soil vapor intrusion.
  Unfortunately, the draft DOH guidance on identifying, assessing and mitigating soil vapor intrusion makes it clear that it will not apply if the volatile organic compound exposure can be attributed to current occupational processes within the building and not environmental exposures.
  As a result, fugitive emissions from the use of chemicals in mixed use buildings do not constitute indoor air contamination associated with soil vapor intrusion for which notification of the indoor air quality test results is required.  

Finally, as noted earlier, the City Department of Health and Mental Hygiene repealed and reenacted article 131.17 of the New York City Health Code to address the risks to children and residential tenants of residence above dry cleaners, stating “no law currently establishes permissible limits for emissions from dry cleaning facilities into child-occupied or residential facilities.”
  While this rule revision is important and may be the first rule to address this issue, it also omits the other facilities that use chemicals with the possibility for fugitive emissions that are also co-located in residential buildings.     

The City Department of Health and Mental Hygiene may enact a rule addressing the same matters as are covered by the NESHAP without facing federal  or state preemption.  Section 116 of the Clean Air Act preserves State and local government authority to set requirements that are more stringent than federal standards (i.e., Dry Cleaning NESHAP). State and local governments may not, however, set requirements that are less stringent than federal requirements and hope to be able to get those approved into State Implementation Plans or approved under the Clean Air Act Section 112(l).  Further, while the NESHAP requires perc control and implementation of good work practices for the dry cleaning facility, however, it does not require or set any perc exposure  limit for the residents.  Only local government has acted to address risks from perc use to children and residents above dry cleaners by setting a perc exposure limit for residential occupants.  However, as noted earlier, exposure from other facilities has not been similarly regulated.  
The DOH draft guidance Tenant Notification of Indoor Air Contamination Associated With Soil Vapor Intrusion differentiates between environmental and occupational exposure so as to avoid OSHA preemption.
  While OSHA guidance covers worker exposure, no such federal guidance covers residential exposure in mixed use buildings. As a result, although environmental and health agencies have the authority to act to protect public health in mixed use buildings from fugitive emissions and volatile organic compounds that may seep into residential apartments, none has.  
Based upon recent monitoring and health based studies we cannot deny that incompatible land uses can contribute to increased risk of illness, missed days of work and school, a lower quality of life and higher costs for public health and pollution control.
 The California Air Resources Board has identified a number of commercial facilities that use chemicals as not only unsuitable for co-location in a residential building but a unsuitable for siting nearby sensitive receptors and has proposed adequate distances or setbacks between a source of emissions and nearby sensitive land uses as a means of mitigating those impacts. 

It is important to note that not all mixed uses present a public health risk
 and not all potentially incompatible uses present a public health risk.  The risks result from inefficient operation of commercial facilities that allows escape of hazardous fugitive emissions into residential portions of mixed use buildings in excess of State Department of Health Indoor Air Quality Guidelines.  

The original research surrounding the impacts of perc in residential buildings was prompted by an odor complaint in an apartment occupied by a family with a small child.  However, in many cases odors from volatile organic compounds cannot be easily be detected but the chemical can cause adverse health impacts anyway. We can eliminate the risks from co-located of incompatible uses with residential apartments where the downstairs commercial facility is not operated sustainably.  The proposed legislation is the first step to making it safer to co-locate with commercial businesses that use chemicals.    
IV. Bill Discussion —Int. No. 1062
Subdivision (a) of new §24-141.1 provides definitions of certain terms used in that section.

The terms defined are “Business that uses chemicals”, “Department of health indoor air guidelines”, “Hazardous air pollutant”, “Hazardous substance”, “Mixed-use building” and “Occupational safety and health administration guidelines for indoor air quality”.

“Business that uses chemicals” shall mean any business that is located in a mixed-use building that uses a hazardous substance, an extremely hazardous substance or an acutely hazardous substance or whose operations use or generate hazardous air pollutants, with the exception of dry cleaners.

“Department of health indoor air guidelines” shall mean the indoor air quality residential guidelines generated by the New York State Department of Health as a result of the “Final New York State Department of Health CEH BEEI Soil Vapor Intrusion Guidance” and background databases, including Appendix “C” Volatile Organic Chemicals in Air- summary of background databases referenced therein.

 “Hazardous air pollutant” shall mean an air pollutant designated as a reportable hazardous air pollutant and listed in section 202-2.6 of title six of the Official Compilation of New York Codes, Rules and Regulations.

“Hazardous substance” shall mean a listed hazardous substance pursuant to section 24-603 of this title,  an extremely hazardous substance pursuant to section 41-03 of title fifteen of the rules of the city of New York, an acutely hazardous substance as defined in section 597.1 of title six of the official compilation of New York Codes, Rules and Regulations or a mixture of substances which is toxic, flammable, combustible, corrosive, an irritant, a strong sensitizer, such as a significant allergen, or which generates pressure through decomposition, heat or other means, and which when used or handled in a customary manner or in a manner which may be reasonably anticipated is likely to cause injury or illness to man or the environment pursuant to section 173.01 of title Twenty-Four of the rules of the city of New York.

“Mixed-use building” shall mean any building occupied in part for residential use, with one or more nonresidential uses located on a story below the lowest story occupied entirely by such residential use and includes any business that uses hazardous substances, extremely hazardous substances and sues or generates hazardous air pollutants.

“Occupational safety and health administration guidelines for indoor air quality” shall mean the standards identified in the “Limits for Air Contaminants” set forth in table Z-1 of section 1910.1000 of title twenty-nine of the Code of Federal Regulations, the “Enforcement Policy for Respiratory Hazards not covered by  the OSHA Permissible Exposure Limits”, and any other applicable guidelines, including permissible exposure limits subsequently promulgated to protect indoor air quality in the work place and eliminate respiratory hazards. 

Subdivision (b) makes it unlawful for any business that uses chemicals, as defined above, to permit the escape of any fugitive emissions resulting from the operation of such business into any nonresidential indoor area of a building in excess of Department of Health indoor air guidelines or the occupational safety and health administration guidelines for indoor air quality.

Subdivision (c) makes it unlawful for any business that uses chemicals to permit the escape of fugitive emissions into any residential area within the mixed-use building in which such business is located that exceed Department of Health indoor air guidelines or the Occupational Safety and Health Administration guidelines for indoor air quality. 

Subdivision (d) authorizes any person may make a complaint to the Department or to the Department of Health and Mental Hygiene that the operation of any business is causing an exceedance of Dpartment of Health indoor air guidelines or the Occupational Safety and Health Administration guidelines for indoor air quality and may request that the Department or the Department of Health and Mental Hygiene or undertake air sampling for those emissions of hazardous substances, metabolites of those substances or constituents such substances.  The subdivision also allows the complaint to be kept anonymous from disclosure by the Department or the Department of Health and Mental hygiene except to other governmental entities and except upon written permission of the complainant.  Upon receipt of such a complaint the Department or the Department of Health and Mental Hygiene, pursuant to subdivision (d) must investigate the allegations contained in the complaint and obtain air samples from any business complained of at a time likely to reflect usual operating activities and patterns.  

Subdivision (e) allows any occupant of a mixed-use building may independently obtain air sampling results for such occupant’s dwelling unit and of common areas, such as hallways, if the occupant suspects that there is an exceedance of the Department of Health indoor air guidelines or the Occupational Safety and Health Administration guidelines for indoor air quality.  Subdivision (e) permits independently obtained air sampling results for indoor air quality to be submitted to the Department or the Department of Health and Mental Hygiene as a basis for conducting an investigation by either of such agencies.  Pursuant to subdivision (e) if the initial and any subsequent indoor air quality sampling does not disclose any exceedances of the Department of Health indoor air guidelines or the Occupational Safety and Health Administration Guidelines for Indoor Aair Quality, no further investigation of indoor air quality in the area complained of shall be required. 

Subdivision (f) mandates that where indoor air sampling results, as a result of a complaint, an independent air sample obtained by a residential occupant or an investigation commenced by the Department or the Department of Health and Mental Hygiene establishing that either the Department of Health Indoor Air Guidelines or the Occupational Safety and Health Administration Guidelines for Indoor Air Quality have been exceeded, the Department or the Department of Health and Mental Hygiene must notify the residential occupant or the complainant and, in the case of a business, the owner and/or the on-site manager and the Department of Environmental Protection of the results of the tests. 

Subdivision (g) mandates that where indoor air sampling results establishes an exceedance of either the Department of Health Indoor Air Guidelines or the Occupational Safety and Health Administration Guidelines for Indoor Air quality, the Department must develop, working jointly with the Department of Health and Mental Hygiene, a mitigation  plan for each such business focused upon control strategies including, but not limited to, source control, improved ventilation, air cleaning and exposure control.

Subdivision (h) makes the Department responsible for assuring implementation and enforcement of the mitigation plan and shall have the authority to issue a notice of violation and a compliance order pursuant to subchapter nine of chapter one of this title in order to assure compliance.  Pursuant to subdivision (h) failure to comply with an order issued by the department shall subject the business to such enforcement measures as are provided for in section 24-188 of this chapter. 

Subdivision (i) mandates that where the department has determined that an exceedance of either the Department of Health Indoor Air Guidelines or the Occupational Safety and Health Administration Guidelines for Indoor Air Quality cannot be expeditiously addressed through a mitigation plan implemented pursuant to subdivision i of this section, the Department must issue notice of such determination to the business and the co-location of such business in a mixed-use building shall terminate no later than six months after such notice, unless the Department makes a written finding that reasonable progress is being made towards compliance. 

Subdivision (j) mandates that where it has been determined by the Department or the Department of Health and Mental Hygiene that an exceedance of either the Department of Health Indoor Air Guidelines or the Occupational Safety and Health Administration guidelines for indoor air quality has been committed in a mixed-use building by a business that uses chemicals, such exceedance is deemed to be a breach of the warranty of habitability with respect to any residential portion of such mixed-use building where an exceedance has occurred, and such rights as flow from a violation of the warranty of habitability shall inure to the affected occupants. 

Subdivision (k) mandates that where a business that uses chemicals refuses, without justification, to undertake a mitigation plan determined to be warranted by the Department or the Department of Health and Mental Hygiene or fails to comply with such mitigation plan, such business and the owner of such business will be subject to a civil penalty of fifty dollars a day for each day for which there is a failure to comply with a mitigation plan.

Section §2 states that this local law shall take effect one hundred eighty days after enactment, except that the Commissioner of Environmental Protection and the Commissioner of Health and Mental Hygiene shall take such measures as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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