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          1  COMMITTEE ON FINANCE

          2                 CHAIRPERSON WEPRIN:  Good morning,

          3  and welcome to today's Finance Committee hearing.

          4                 My name is David Weprin and I chair

          5  the Committee. We will be joined shortly by a number

          6  of my colleagues, everybody wants to wait until we

          7  start.  We're joined by Council Member Vincent

          8  Gentile of Brooklyn, and I have Anne Brown on my

          9  right who is counsel to the Finance Committee, and

         10  Nadine Felton on my left who's our tax expert in the

         11  Finance Division.

         12                 Today we only have one item on our

         13  agenda, Intro. 597, which would combine the Tax

         14  Commission and the Tax Appeals Tribunal to create

         15  the Office of Administrative Tax Appeals.

         16                 We have a number of people expected

         17  to testify today, including the Tax Commission, the

         18  New York City Tax Appeals Tribunal, the Rent

         19  Stabilization Association, along with

         20  representatives from the Administration, tax

         21  practitioners and members of the public interested

         22  in possible changes to the current Tax Commission

         23  and Tax Appeals Tribunal.

         24                 I've introduced the bill as the prime

         25  sponsor, at the request of the Mayor, and although I
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          2  am the prime sponsor, that doesn't mean that I'm

          3  committed to the entire bill and obviously in

          4  concept, it sounds like a good concept, but there

          5  may be some major changes to the bill before we

          6  actually consider it for a vote, and even though I'm

          7  the prime sponsor, that doesn't mean I'm wedded to

          8  the entire bill, certainly not necessarily in the

          9  form that it appears right now.

         10                 But before we hear from all the

         11  witnesses, let me give a brief summary of the bill

         12  for my colleagues and members of the public who may

         13  not be familiar with the bill.

         14                 The Tax Commission is New York City's

         15  forum for administrative review of real property tax

         16  assessments set by the Department of Finance.  The

         17  Tax Commission, which is compromised of a president

         18  and six commissioners, reviews and determines annual

         19  applications for correction of assessment filed by

         20  property owners who claim they have been incorrectly

         21  assessed or improperly denied a real property tax

         22  exemption by the Department of Finance.

         23                 The Tax Appeals Tribunal resolves

         24  disputes between taxpayers and the New York City

         25  Department of Finance involving all non-property
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          2  taxes administered by New York City, such as the

          3  General Corporation Tax, the Commercial Rent Tax,

          4  and the Real Property Transfer Tax.

          5                 Under existing law, in order to

          6  ensure accurate and competent review of the

          7  applications, the commissioners are required to have

          8  at least three years of business experience in real

          9  estate or real estate law.  Also, to ensure

         10  commissioners possess expertise on the properties in

         11  each borough, the law requires that the Commission

         12  include one resident from each borough.

         13                 Additionally, the law also allows the

         14  commissioners and assessor of the Tax Commission to

         15  enter real property at all reasonable times to

         16  ascertain the character of the property.

         17                 Intro. 597 would combine these two

         18  entities to create the Office of Administrative Tax

         19  Appeals.  According to the bill's Memo in Support,

         20  these agencies already share resources and possess

         21  related expertise.  Therefore, merging them under

         22  the umbrella of a single agency would permit

         23  economical use of resources of both sides.

         24                 However, I do have some concerns with

         25  this bill. The first, the legislation allows any
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          2  individual designated by the Tax Commission to act

          3  upon applications, and removes the requirement that

          4  the individual be an assessor.  The nature of the

          5  Tax Commission is to hold hearings and rule on

          6  assessment increases.  It makes sense that the

          7  technical expert staff should have some background

          8  in real estate appraisal/assessment.

          9                 Second, the bill gives the Tax

         10  Commission the ability to designate any individual

         11  to enter real property to gain information about the

         12  property for Commission purposes. Allowing the Tax

         13  Commission to designate this duty to any person,

         14  rather than limiting it to commissioners and

         15  assessors may raise certain privacy concerns as to

         16  who has the right to get entry to an owner's

         17  property.

         18                 Hopefully, the Administration,

         19  representatives from the Tax Commission and Tax

         20  Appeals Tribunal will be able to alleviate some of

         21  my concerns.  Because there are many concerns that

         22  have yet to be resolved, there will not be a vote on

         23  this introduction today.

         24                 Let me introduce my colleagues that

         25  have joined us since the last round of
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          2  introductions.  We have Council Member Albert Vann

          3  from Brooklyn, and we have our Majority Leader,

          4  Council Member Joel Rivera from the Bronx.

          5                 I believe the first witness is Glenn

          6  Newman, who is President of the New York City Tax

          7  Commission and the New York City Tax Appeals

          8  Tribunal, someone who has appeared before this

          9  Committee on a number of occasions and works very

         10  closely with us.

         11                 Mr. Newman, if you could also

         12  identify your colleagues, whether they are speaking

         13  or not.

         14                 MR. NEWMAN:  Thank you, Mr. Chairman.

         15                 My name is Glenn Newman, and I am the

         16  President of the New York City Tax Appeals Tribunal,

         17  and the Tax Commission.

         18                 On my left if Reed Schneider, General

         19  Counsel of the Tax Commission, and on my right it's

         20  Mary Gallagher, General Counsel to the Tax Appeals

         21  Tribunal.

         22                 Thank you for inviting me to testify

         23  today in support of Intro. 597, a Local Law to amend

         24  the New York City Charter by combining the Tax

         25  Appeals Tribunal and they Tax Commission under the
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          2  umbrella of the Office of Administrative Tax

          3  Appeals, a merger that at least in concept has the

          4  support of the Council.

          5                 To do so, the legislation repeals the

          6  provision of the Charter that places the Tax Appeals

          7  Tribunal within the Department of Finance.  This is

          8  an initiative that has been urged by council members

          9  for several years in an effort to maximize the

         10  efficiency and minimize taxpayer confusion on where

         11  tax appeals are heard.

         12                 This proposal does several things

         13  that will improve the services provided to taxpayers

         14  of the City of New York who file appeal of their

         15  City taxes.

         16                 First, it will enhance the efficiency

         17  of the two agencies that hear these appeals by

         18  allowing cross- utilization of resources and more

         19  efficient use of staff.

         20                 Second, it will remove the Tax

         21  Appeals Tribunal from within the Department of

         22  Finance where it has been since 1992.  Although the

         23  Tribunal has been comfortably ensconced at Finance

         24  among some of the most dedicated and professional

         25  people to be found inside or outside of government,
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          2  being administratively part of the agency that

          3  issues the tax deficiencies that are then

          4  adjudicated by the Tribunal is something I think

          5  should be changed.

          6                 Finally, the proposal eliminates some

          7  of the anachronisms that the Tax Commission has been

          8  burdened with to enable it to better handle the

          9  appeals.

         10                 I was asked to first address the

         11  budget implications of the proposal.  There are no

         12  immediate budget implications for the creation of

         13  the Office of Administrative Tax Appeals or merging

         14  the Tax Commission and Tax Tribunal for

         15  administrative purposes.  Neither agency is seeking

         16  additional funding.  We do not expect immediate

         17  savings from this reorganization.

         18                 However over time, there will be

         19  economies of scale and efficiencies that may be

         20  attained and possible savings through attrition.

         21  The staff will have greater opportunities to learn

         22  different areas of tax law and procedure, greater

         23  opportunity for training and advancement and by

         24  combining space, law libraries and technological

         25  resources, we do expect savings over time.
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          2                 As to the merits of the proposal,

          3  simply put, the two agencies have as their mission

          4  one common goal; providing fair, efficient and

          5  knowledgeable forums for taxpayers who protest their

          6  City taxes.  Placing the two agencies that hear

          7  taxpayer appeals together so that taxpayers know

          8  where their protests will be heard, what to expect

          9  at the hearing and how best to understand the tax

         10  system that supports the City they live in just

         11  makes sense.

         12                 In addition, although the procedures

         13  for property and business tax appeals differs

         14  significantly, the ethical and administrative issues

         15  involved in ensuring a fair, open, efficient and

         16  knowledgeable forum and the opportunities to learn

         17  from the best practices of other adjudicative bodies

         18  will help keep the agencies' focused and committed

         19  to innovation and improvement that will benefit all

         20  New Yorkers.

         21                 Before I stop and take questions, I

         22  think it would be helpful to provide more background

         23  about how the two tax appeal agencies are different

         24  as well as what they have in common in order to

         25  place all of the proposed changes in the proper
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          2  context.

          3                 The New York City Tax Appeals

          4  Tribunal hears challenges to the determinations of

          5  Commissioner of Finance relating to the City-

          6  administered non- property taxes, that is as the

          7  Chairman has noted, the general corporation tax, the

          8  unincorporated business tax, bank tax, commercial

          9  rent tax, real property transfer tax, and other

         10  taxes as well.

         11                 The Tax Appeals Tribunal was

         12  established in 1988, and took its current form after

         13  State legislation that was effective October 1 of

         14  1992.  The result was the removal of the

         15  adjudication process from the Commissioner of

         16  Finance who was responsible for both tax audits and

         17  hearings and the creation of an independent

         18  tribunal.  The Tribunal consists of three

         19  Commissioners who hear appeals after a full

         20  evidentiary hearing held before an Administrative

         21  Law Judge.  At those hearings, the parties are

         22  almost always represented by tax professionals who

         23  present evidence on the record that is transcribed

         24  and a written determination is issued.  Either party

         25  may appeal the Administrative Law Judge's
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          2  determination to the full Tribunal.

          3                 The Tribunal's decisions are

          4  appealable by the taxpayer, currently the City has

          5  no right to appeal from a decision of the Tribunal

          6   --  the Tribunals three commissioners, and those

          7  appeals go directly to the Appellate Division of the

          8  Supreme Court since the`trial record' was already

          9  made at the hearing before an ALJ.  The case is

         10  reviewed by the Court for`substantial evidence' that

         11  is:  Is there sufficient evidence in the record to

         12  support the decision; a standard of review that

         13  gives great deference to the Tribunal Commissioners'

         14  decision. The Tribunal had a staff considered too

         15  small to efficiently organize as a separate agency

         16  and therefore, was administratively placed within

         17  the Department of Finance with Charter section 1504-

         18  a keeping it autonomous.

         19                 The Tax Commission traces its history

         20  back to 1854.  I'm not going to go back that far,

         21  but through 1968, it was the Tax Commission that was

         22  responsible for both the assessment of real property

         23  throughout the City as well as review of property

         24  tax protests.  With the creation of Greater New York

         25  in 1898, the Tax Commission incorporated
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          2  representatives of the five boroughs with a

          3  President who, at that time, had to be from

          4  Manhattan and Commissioners from each borough.

          5  These Commissioners supervised the assessors from

          6  within each borough and the districts within the

          7  boroughs as the City grew.  Back then, it made sense

          8  to mandate that Commissioners be from each borough

          9  in recognition of the boroughs' distinct profiles:

         10  The Commissioners from Queens and Staten Island

         11  would be familiar with the farmland that used to be

         12  common in those areas.  More importantly, the maps

         13  and assessment records, kept in large books about

         14  half the size of half of this table, as well as

         15  property cards, were maintained in the districts

         16  where the assessors worked, and where the protests

         17  were filed and those protests were also heard.

         18                 Charter revisions effective in 1938

         19  established the present system of a Tax Commission

         20  President and Commissioners from each borough with a

         21  central office in Manhattan.  But the books and

         22  records were still maintained in the boroughs.

         23                 In 1968, with the creation of the

         24  Finance Administration, the assessment and review

         25  functions were separated although the borough tax
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          2  commissioners and district assessors continued to

          3  hear the protests locally.

          4                 The use of the term`assessor' to hear

          5  protests is a remnant from the pre- 1968 era when

          6  the same staff that placed an assessment on the

          7  property heard the protest.

          8                 The City has moved away from that

          9  concept over the years for many reasons, not the

         10  least of which is the generally accepted idea that

         11  taxpayer appeals should be heard by someone

         12  disinterested in, and not connected to, the original

         13  assessment. This provides for a fair hearing and is

         14  essential for both the appearance and reality of a

         15  fair and impartial process.

         16                 The provision amending the Charter to

         17  provide a right of entry onto property, that the

         18  Chairman has already noted, is meant and we intended

         19  it to permit anyone who hears appeals to inspect the

         20  premises in order to determine the properties'

         21  character and use.

         22                 There are many skills that may be

         23  required in fairly deciding assessment appeals

         24  including knowledge of real estate but also the

         25  ability to listen and carefully consider the
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          2  arguments of self- represented taxpayers as well as

          3  their representatives.  Also, for different types of

          4  property different skills may be required to arrive

          5  at a correct value.  For example, a utility property

          6  may require an engineer to determine replacement

          7  cost for lines, mains and generating facilities and

          8  generating equipment or an architect or someone with

          9  construction experience may be best suited to

         10  arriving at a value for property when it is proper

         11  to use the cost method for appraisal.  The charter

         12  ought not to be so limiting or so specific that

         13  appropriate personnel hearing cases can not be used

         14  for the valuation of a particular parcel.

         15                 The issue of part- time Commissioners

         16  from each borough is also a vestige from the 1898

         17  Greater New York Charter, and the old ways of

         18  hearing protests.  No longer do Commissioners hear

         19  appeals of properties only from the borough of their

         20  residence, nor are the boroughs so dissimilar in the

         21  nature of the properties subject to tax.

         22                 There aren't any more working farms

         23  in the City; the commercial and residential

         24  properties that compose the neighborhoods--

         25                 CHAIRPERSON WEPRIN:  Actually,
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          2  there's a working farm in my district, the Queens

          3  County--

          4                 MR. NEWMAN:  The old Queens County, I

          5  thought they closed that, the state farm that was by

          6  the Creedmore property?

          7                 CHAIRPERSON WEPRIN:  On Little Neck

          8  Parkway, there is still a working farm.  It's part

          9  of the Queen County Farm and Queens County Farm

         10  Museum.

         11                 MR. NEWMAN:  Ah, it's the museum,

         12  that's why we don't see that protest.  It's exempt

         13  property.

         14                 So, I take that back.  There's one

         15  working farm in Council Member Weprin's district.  I

         16  stand corrected.  I'll check out their produce as

         17  soon as I can.

         18                 But the properties in the various

         19  neighborhoods in the City are more similar than they

         20  are different.

         21                 The Finance Department promulgates

         22  one assessment roll for the entire city then uses

         23  city- wide assessment guidelines that are based upon

         24  economic data and the condition, and use of the

         25  various types of property.  Both the Finance
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          2  Department and the Tax Commission strive for

          3  fairness and consistency assessing properties

          4  throughout the City based on condition and use.  A

          5  city- wide perspective of valuation that applies

          6  similar standards for similar properties throughout

          7  the City results in the fairest and most accurate

          8  assessments. Parochial considerations or political

          9  loyalty to one part of the City or another is

         10  harmful to the perception and the reality of a fair

         11  city- wide assessment system.

         12                 We have an expectation of the six

         13  commissioners mentioned by Chairman Weprin to hear

         14  50 calendars of cases per season.  We believe

         15  requires about 50 days of preparation and another 50

         16  days for consideration and determination of the

         17  cases. This is a real job.

         18                 In addition, the part- time

         19  commissioners are paid about $25,000 per year, they

         20  all have outside income.  Most have legal,

         21  accounting or real estate businesses.  Both the

         22  agency and the part- time commissioners recognize it

         23  is inappropriate to hear a neighbor's protest or to

         24  hear cases involving potential client's tax appeals

         25  that come before him or her.  We assign cases, after
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          2  clearing for conflicts of interest, to part- time

          3  commissioners for properties throughout the City.

          4  We provide them with the data and the guidance on

          5  economic conditions of various areas and particular

          6  types of properties throughout the City.

          7                 A specialized knowledge of a

          8  particular borough

          9  or neighborhood is not necessary since we analyze

         10  economic conditions and data on city- wide income,

         11  expense and capitalization rates to be used based on

         12  the condition and use of different types of

         13  properties.  It is in keeping with the current

         14  practices of the Tax Commission, and its centralized

         15  operation, that we are proposing to remove the

         16  borough requirement for the part- time

         17  commissioners.

         18                 Similarly, the use of the

         19  work`assessor' in the provision of the Charter

         20  describing who can act on applications for

         21  correction is left over from a time in which the

         22  assessors in the Tax Commission, both assessed

         23  properties in their districts, and then heard the

         24  appeals of those assessments.

         25                 Part of the proposal is to broaden
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          2  the skill set of qualified people to hear cases.

          3  Since the Commission hears cases that deal with a

          4  variety of topics, those with education or

          5  experience in a variety of areas including real

          6  estate, property valuation, law, accounting,

          7  engineering, architecture or construction could use

          8  their expertise to hear and determine appropriate

          9  cases.

         10                 Clearly, using the word`assessor'

         11  when there is another civil service occupational

         12  group`appraiser,' also represented by DC 37, with

         13  similar educational or experiential qualifications

         14  makes no sense to me.  I believe that the Charter

         15  should give the maximum flexibility to allow the

         16  presidents of the Tax Commission to explore every

         17  possibility for improving customer service and

         18  efficiency and to bring the people with appropriate

         19  skills, and use the right resources to get the work

         20  of the agency done properly.

         21                 The two agencies that are charged

         22  with the duty to hear tax appeals strive for

         23  fairness and consistency in their determinations.

         24  We want cases to be determined based upon objective

         25  criteria with room for hearing officers to exercise
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          2  professional judgement and discretion.  Placing

          3  these two agencies under a common`umbrella'

          4  reinforces and strengthens their common goal of

          5  having fair, open, efficient process where, although

          6  everyone may not get what they want, all taxpayers

          7  will get a full and fair hearing of their case.

          8                 Once again, thank you for allowing me

          9  to testify, and I look forward to working with the

         10  Council to move this legislation into law.  I will

         11  be happy to answer your questions.

         12                 CHAIRPERSON WEPRIN:  Thank you, Mr.

         13  Newman.

         14                 We've been joined by a number of my

         15  colleagues since the last round of introductions.

         16  We have Council Member Diana Reyna from Brooklyn and

         17  Queens, our Deputy Majority Leader Councilman Leroy

         18  Comrie from Queens, Council Member Gale Brewer from

         19  Manhattan, Council Member Oliver Koppell from the

         20  Bronx, our Assistant Majority Leader Councilman Lew

         21  Fidler from Brooklyn, Council Member Mike McMahon

         22  from Staten Island, our Minority Leader Councilman

         23  Jim Oddo from Staten Island and Brooklyn, and

         24  Council Member Vincent Ignizio from Staten Island.

         25                 I'm going to start off with a few
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          2  questions, and then I know a number of my colleagues

          3  have some questions.

          4                 When I was first approached with this

          5  bill and was asked to introduce it, it sounded like

          6  a good concept.  Part of the reason, at least in my

          7  mind, was saving money, economy of scale, possibly a

          8  budget reduction, but based on your testimony, I

          9  guess today, there is no immediate plan to reduce

         10  the budget or reduce personnel, which one of my

         11  concerns might have been which personnel could have

         12  been consolidated or eliminated.  But again, I think

         13  you testified  --  it's my understanding that if

         14  this merger went into affect immediately, say, there

         15  would be no reduction at all in personnel overall?

         16                 MR. NEWMAN:  Right, not in the

         17  immediate sense. We have no plans for anyone loosing

         18  their jobs, or any significant reductions.  We might

         19  have some savings as we integrate our libraries and

         20  most importantly, if we could get the facilities

         21  consolidated.

         22                 Right now the Tax Commission is on

         23  the ninth and eleventh floors of the municipal

         24  building.  The Tax Appeals Tribunal has about half

         25  of the 24th Floor.  We've been pushing with DCAS to
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          2  consolidate the space, so instead of needing three

          3  receptionists, in three reception areas, we could

          4  have one.  That would lead to some savings, but from

          5  my perspective, we're not intending on anyone

          6  loosing their job over this.  Although, with some

          7  efficiencies, there may be some savings down the

          8  line.

          9                 CHAIRPERSON WEPRIN:  Okay, we will be

         10  hearing from some practitioners later on in the

         11  morning.

         12                 Just if you could kind of state for

         13  me the current procedure, since you are both

         14  president, I guess is the title, or chair?

         15                 MR. NEWMAN:  I'm sorry, it's

         16  president of the Tax Appeals Tribunal and I'm

         17  president of the Tax Commission.  Two presidents for

         18  the price of one.

         19                 CHAIRPERSON WEPRIN:  Okay, sounds

         20  good to me.

         21                 We might have that if a certain

         22  candidate is elected President in this country, but

         23  we'll  --  that'll be for another hearing.

         24                 If you could just kind of go over for

         25  me now, the physical location of the various
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          2  hearings.  Because I know the requirement on the Tax

          3  Tribunal about the representatives from different

          4  boroughs, but where do the hearings currently take

          5  place for both?  For the Tax Commission on real

          6  property tax assessment and for the other tax

          7  protests, where physically are all the hearings

          8  held, and are they all  held in one location?

          9                 MR. NEWMAN:  No they are not.  The

         10  Tax Appeals Tribunal holds all its hearings on the

         11  24th Floor of the municipal building.

         12                 We have courtroom space because we

         13  have witnesses, we have court stenographers, and the

         14  set- up is a much more formal hearing on the record

         15  with many witnesses possibly, many exhibits, and a

         16  court stenographer.  So, the set- up is in the

         17  municipal building with taxpayers coming in to make

         18  their cases there.

         19                 CHAIRPERSON NEWMAN:  That's at the

         20  Tax Appeals Tribunal?

         21                 MR. NEWMAN:  That's at the Tax

         22  Appeals Tribunal on the various business taxes.

         23                 The Tax Commissioner has the bulk of

         24  its hearings, most of them, in Manhattan, and that

         25  accommodates the fact that the representatives who
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          2  represent somewhere in the neighborhood of 80 to 90

          3  percent of all the cases, are generally in

          4  Manhattan.               We hold hearings in what I

          5  would call inadequate space on the ninth and

          6  eleventh floors, but we also do hearings in the

          7  boroughs.  Any taxpayer that wants a hearing in the

          8  borough that they live in, or where the property is,

          9  or where they work if it's more convenient, we don't

         10  pick and choose.  The taxpayer get to choose if they

         11  want their hearings in the boroughs, we have rooms

         12  within the Department of Finance borough offices

         13  where we hold those hearings.  Those hearings can be

         14  held either in the municipal building, or in the

         15  various boroughs because there's no record, there is

         16  no court stenographer, there isn't a stenographic

         17  transcript of the hearing.  We basically take the

         18  evidence, hear what the taxpayer has to say, and

         19  it's a much more informal proceeding.

         20                 CHAIRPERSON NEWMAN:  Well if it's so

         21  informal and there is no record, what if there's

         22  some form of appeal from that decision?  How do you

         23  establish what the record was?

         24                 MR. NEWMAN:  The appeals in an

         25  Article 7 proceeding to challenge an assessment go
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          2  to the State Supreme Court from the Tax Commission,

          3  and they are heard on a clean slate.  It's a de novo

          4  review.  Whatever happened at the Tax Commission is

          5  not evidence, it is not part of the record that goes

          6  to the State Supreme Court.

          7                 So, currently it starts over again.

          8  Finance issues an assessment, the taxpayer comes in,

          9  gives us some information, we take in evidence, if

         10  we make an offer of reduction that is accepted,

         11  that's the end of the case.  If the taxpayer doesn't

         12  accept the offer, or if there is no offer of

         13  reduction, they go to court, individual homeowners

         14  in a small claims assessment review proceeding,

         15  larger taxpayers in a full- blown Article 7, and

         16  everything starts from scratch.  There's a de novo

         17  review by the judges of the Supreme Court.

         18                 CHAIRPERSON NEWMAN:  Okay so just to

         19  summarize, Tax Commission hearings can be held in

         20  all five boroughs but the Tax Appeals Tribunal are

         21  only held in Manhattan at One Center Street?

         22                 MR. NEWMAN:  That is correct.

         23                 CHAIRPERSON WEPRIN:  What percentage

         24  of the Tax Commission hearings are held outside of

         25  Manhattan currently?
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          2                 MR. NEWMAN:  It's a small number.

          3  It's about probably less than five percent.  We give

          4  the taxpayers their option, they get to choose where

          5  they want have their hearing. We accommodate all of

          6  those hearings in the boroughs, but it's a

          7  relatively small number, and this bill won't change

          8  anything.

          9                 CHAIRPERSON WEPRIN:  Excuse me?

         10                 MR. NEWMAN:  This bill won't change

         11  that.  We will still have the borough hearings.

         12  There is a different provision in the Charter that

         13  allows taxpayers to request a hearing in the

         14  boroughs, and we have not proposed to change that at

         15  all.

         16                 CHAIRPERSON WEPRIN:  Okay, if this

         17  merger were to take place, would you contemplate a

         18  business, a corporation, who has property tax

         19  objections as well as some of the other taxes,

         20  hiring one attorney and having one proceeding to

         21  deal with all of the tax issues?  Is that something

         22  that would take place?

         23                 MR. NEWMAN:  Well, we hadn't thought

         24  of that because they are two different processes,

         25  and we do have a formal record and appeal on the
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          2  business tax side, and a whole different process

          3  with the property tax side.

          4                 The other issues is, the property tax

          5  assessments come out every year and the appeals are

          6  filed every year.  The business tax assessments take

          7  a longer period of time.  Since someone files a

          8  return, there is an audit by the Department of

          9  Finance that may result in a determination of a

         10  deficiency or a refund, and if the taxpayer isn't

         11  happy, generally we hear multiple years at the same

         12  time.

         13                 So, it's something we would consider

         14  if a taxpayer wanted to do something like that, but

         15  it really doesn't lend itself to that single.

         16                 CHAIRPERSON WEPRIN:  Yes, I hear you.

         17    I'm just thinking out loud as a business that has

         18  multiple tax issues, and especially if you're

         19  dealing with possibly a smaller business where they

         20  may not be able to afford separate attorneys or to

         21  hire attorneys for separate actions which would be

         22  on separate days over multiple times.  It seems to

         23  me that I could envision a situation where a small

         24  business would be able to deal with all of their tax

         25  issues hiring one lawyer with one proceeding, and
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          2  save money there and obviously make economic as well

          3  as practical sense to them.

          4                 So, is that something that you would

          5  consider?

          6                 MR. NEWMAN:  Absolutely, we would

          7  consider it the logistics could be a little

          8  difficult because the law department represents the

          9  City in the Tribunal hearings, but the law

         10  department  --  the corporation's counsel office

         11  knows how to travel, and if there was a taxpayer

         12  that made such a request, it really would require in

         13  order to consolidate these proceedings and do it all

         14  at once, a much larger reform of the appeals

         15  process.  It would require state legislation to

         16  change the Tax Commission  --  the property tax

         17  appeals, and the business tax appeals but in terms

         18  of scheduling conferences or any informal

         19  proceedings so we could discuss the matter, if a

         20  taxpayer protests and asks for that, we would

         21  consider it.

         22                 CHAIRPERSON NEWMAN:  Okay, we've been

         23  joined by Council Member David Yassky from Brooklyn.

         24                 You testified at one point that the

         25  part- time commissioners that are paid only $25,000
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          2  but actually have over 50 days of workload and

          3  preparation, and they are clearly underpaid if you

          4  did the numbers on an annual basis and certainly

          5  could make a lot more money in other places, but I

          6  guess you did raise the issue that there is a

          7  potential conflict of interest in certain cases

          8  where they all have extensive practices in possibly

          9  related industries, and you could envision a

         10  potential conflict with the current system of the

         11  $25,000 a year commissioner who also has a private

         12  practice dealing with similar issues.

         13                 Has there been any discussion about

         14  actually having full- time commissioners with full-

         15  time salaries similar to, I guess, administrative

         16  law judges which would remove that potential

         17  conflict issue?

         18                 MR. NEWMAN:  The Tax Commission

         19  business is a seasonal business, which actually is

         20  one of the reasons why it has worked well to have

         21  the administrative law judges hear some of the cases

         22  of the Tax Commission.  There is a process, a

         23  procedure, that stated when I became the head of

         24  both agencies. Finance is using the assessment roll

         25  on January 15th, taxpayers have either to March lst
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          2  for Class 2, 3 and 4, or March 15th for Class 1

          3  properties to file their protests, and then we start

          4  hearing the cases, and we hear them through the

          5  spring and the summer and into the early fall.

          6                 I don't know if it makes sense to

          7  have full- time commissioners.  It is something that

          8  we could look at.  Clearly there are issues of

          9  conflict of interest that we're very, very careful

         10  about, but we hadn't gone that way.

         11                 CHAIRPERSON WEPRIN:  Okay, in the

         12  proposed legislation you say that any individual can

         13  be designated by the president to hear tax

         14  commission cases, and can gain entry into the

         15  property, and I referenced that in my opening

         16  statement.

         17                 Is this definition too broad, and

         18  could you use language in the bill that might

         19  include some of the specific skills that we would

         20  intend the people hearing the cases to posses?

         21                 MR. NEWMAN:  Okay, there really are

         22  two parts to that question.

         23                 CHAIRPERSON WEPRIN:  Correct.

         24                 MR. NEWMAN:  The first one is the

         25  right on entry. We never intended anything other
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          2  than the people who hear the cases should have the

          3  ability to inspect a property.  I spent ten years at

          4  the law department, in the corporation counsel's

          5  office where I worked under Edith Spivak (phonetic),

          6  may she rest in peace.  She was a wonderful,

          7  legendary attorney in the practice of real property

          8  tax, and she always told me whenever you're dealing

          9  with real estate you have to see what it is.  You

         10  can't really understand a parcel of property unless

         11  you look at it, and you understand what's going on

         12  in and around that property.

         13                 So, we want the people who hear the

         14  cases to be able to look at the properties if there

         15  is an issue that can be resolved by them looking at

         16  it.

         17                 So we never intended the two

         18  provisions, the one about who should hear cases, and

         19  who should inspect property to be different.  We

         20  want that to be co-extensive.

         21                 As to the question of who should hear

         22  cases, we are open to discussions.  We've had some

         23  discussions with the staff about putting in some

         24  language regarding qualifications, and we have some

         25  ongoing discussions.  We are open to considering
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          2  changes to that, but we want and I believe any

          3  president of the Tax Commission would want qualified

          4  people to be able to hear and determine the cases

          5  fairly.

          6                 But, we do have the city- wide

          7  perspective and some consistency that we like to

          8  see.  We'd like to see the Mom and Pop store in Bay

          9  Ridge assessed on a similar basis, similar

         10  methodology with similar standards to the Mom and

         11  Pop store in Elmhurst or in Annandale, or on the

         12  Upper West Side or where ever.

         13                 So, we do want people who are

         14  qualified and see the city- wide perspective on

         15  that.

         16                 CHAIRPERSON WEPRIN:  Okay, a few of

         17  my colleagues have questions and then I'm probably

         18  going to come back and ask some further questions,

         19  but I'll open it up to the colleagues. I've got my

         20  list first, so I'll add these.

         21                 The first person I have on my list,

         22  and we have multiple lists so excuse me if somebody

         23  was identified to someone earlier, but I first saw

         24  Councilman Lew Fidler.

         25                 Councilman Fidler.
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          2                 COUNCIL MEMBER FIDLER:  I understand

          3  the history lesson in terms of the commissioners

          4  coming from five different boroughs, and you know we

          5  don't have working farms and all of that.  I get

          6  that.

          7                 Can you explain to me what the

          8  advantage of eliminating that requirement is because

          9  I have to tell you from where I sit and I kind of

         10  like this requirement.  I know that as a member of

         11  the Rules Committee I sit and see far, far, far too

         12  many panels that are Manhattan- centric, and I like

         13  this forced geographic diversity.

         14                 So, could you tell me why it's worth

         15  the ink to eliminate this requirement?

         16                 MR. NEWMAN:  Sure, first it's not

         17  easy to find qualified people in each borough who

         18  are willing to take this job that we calculate

         19  requires between 100 and 150 days worth of work for

         20  $25,000 a year.  If you are a successful,

         21  knowledgeable real estate professional, attorney,

         22  accountant in the City, whatever borough, the odds

         23  on giving up somewhere between 100 and 150 days

         24  worth of work, even if they're not full days, for a

         25  $25,000 salary isn't terribly appealing.  So, we
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          2  have had problems recruiting candidates who take the

          3  job seriously because anybody will show up and

          4  collect $25,000 a year for a no- show job, these

          5  aren't no- show jobs, and we do have issues about

          6  recruiting qualified people throughout the boroughs.

          7                 The other piece is, we have been in

          8  discussions with staff about some language because I

          9  want diversity on the Tax Commission, and in both

         10  agencies on many different bases, not only

         11  geographic diversity; gender diversity, race

         12  diversity, experiential diversity.  I'd like it that

         13  we have a CPA on this Tax Commission now, and

         14  they're not all lawyers.  We had a real estate

         15  professional on the Tax Commission who happened to

         16  be the Bronx representative.

         17                 Of course, both the former Bronx

         18  representative and the former Queens representative

         19  who has now moved on to bigger, if not, better

         20  things complained about the potential conflicts of

         21  not only hearing their neighbors appeals, but

         22  hearing somebody who might be a client.  If I'm in a

         23  legal practice in Staten Island or the Bronx,

         24  Queens, Brooklyn or Manhattan, and my client pool

         25  are people who would do real estate transactions,
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          2  closing's or other business advise in that borough,

          3  being the borough designated commissioner could be a

          4  problem for them.

          5                 So I think it helps us find more

          6  qualified people with better credentials.  I am

          7  willing to discuss some alternative that might work

          8  to ensure some diversity, but not pigeon- hole us

          9  into finding one person in each borough.

         10                 COUNCIL MEMBER FIDLER:  Well, it

         11  doesn't sound to me  --  I'm not convinced by that

         12  answer, and it sounds to me that if you're having

         13  recruitment problems and the issue is 125 days a

         14  year for $25,000, that you raise the salary, not

         15  decide that you're going to eliminate diversity by

         16  borough, and certainly as we look at our diverse

         17  boroughs, I think you're being forced to go to the

         18  outer boroughs probably will increase your

         19  opportunities for gender and ethnic diversity and

         20  for finding people in the various professions other

         21  than just tax lawyers, which probably are more

         22  plentiful in the outer boroughs than they are in

         23  Manhattan.

         24                 So, any restriction is a limitation

         25  and to say that that therefore is going to make it
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          2  harder for you to recruit, I could make that

          3  argument about any panel that we have here that

          4  requires geographic diversity, but maybe I'm just a

          5  little sensitive to some of the panels that have

          6  been picked recently.

          7                 I mean, my colleagues from Staten

          8  Island who were sitting here a moment ago whispered

          9  to me that after that congestion pricing panel where

         10  we couldn't manage to find someone from the Staten

         11  Island or the Bronx to sit on a 17 member panel,

         12  that maybe we ought to be forcing these

         13  requirements.

         14                 I would have to say that I would not

         15  vote for this bill with this restriction removed.  I

         16  don't have any particular problems with the rest of

         17  it, but I think quite frankly as an outer borough

         18  representative who's feeling a little trod upon, as

         19  an outer borough representative, I have a problem

         20  removing this requirement.

         21                 MR. NEWMAN:  Council Member Fidler, I

         22  do appreciate your point, and I understand it, and

         23  it has merit, there's no question.  I wanted to make

         24  just two quick comments on that.

         25                 One is, the Council confirms the
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          2  members of the Tax Commission.  So, if there's any

          3  nominee or proposal, or if at some point you think

          4  the Tax Commission is not diverse enough under any

          5  of the criteria, you clearly have the right to not

          6  approve that nominee.  It's not something that the

          7  folks on the other side of this building might be

          8  thrilled with, but it is--              COUNCIL

          9  MEMBER FIDLER:  In all candor, that's almost

         10  irrelevant.  In the six years that I've sat on the

         11  Rules Committee I have voted against one nominee,

         12  I'm sure everyone in the room knows who it is.  It

         13  didn't really seem to matter, and quite frankly--

         14                 CHAIRPERSON WEPRIN:  She was from

         15  your borough, wasn't she?

         16                 COUNCIL MEMBER FIDLER:  No, she was

         17  my buildings commissioner, she was actually from the

         18  Bronx.

         19                 CHAIRPERSON WEPRIN:  Oh, okay.

         20                 COUNCIL MEMBER FIDLER:  But the

         21  familiarity can breed contempt, Dave.

         22                 The fact of the matter is that I

         23  don't want to be in a position of telling the Mayor

         24  that I'm not accepting his appointments.  I mean, I

         25  don't believe that unless the candidate is totally
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          2  inept or morally objectionable, I should be voting

          3  against the Mayor's prerogative to appoint people

          4  that he wants to appoint.  It is truly not realistic

          5  in the function to expect that the Council is going

          6  to be able to force the Tax Commission to have

          7  representation from all of the boroughs by voting no

          8  on an otherwise qualified nominee presented by the

          9  Mayor.

         10                 So, that point is not realistic.

         11                 MR. NEWMAN:  Okay, so how about this

         12  one?

         13                 Of the applications for correction

         14  that we get in the Tax Commission, about 40 percent

         15  are from Manhattan, and it's 80 percent of the value

         16  of the assessment roll.

         17                 So what we have is a very different

         18  profile in terms of the applications coming in, and

         19  I wouldn't suggest that Manhattan should have 40

         20  percent or 80 percent of the members of the Tax

         21  Commission.  But as far as the Tax Commission goes,

         22  in terms of the applications for correction in what

         23  we see, it is heavily weighted towards Manhattan and

         24  away from the outer boroughs, which is not to say

         25  that there shouldn't be representation.

                                                            40

          1  COMMITTEE ON FINANCE

          2                 COUNCIL MEMBER FIDLER:  Well, if I

          3  was able to tell you that 40 percent of the City's

          4  tax revenue was generated by Wall Street, would that

          5  suggest to you that 40 percent of the council

          6  members should be from Wall Street?  I mean, I don't

          7  get that point.

          8                 If it's 40 percent, maybe we're not

          9  doing a good enough job of convincing people in the

         10  outer boroughs that when they get a tax assessment

         11  that they believe is unfair, that doing something

         12  other than writing to their councilman and

         13  bellyaching is worth their while because Lord knows

         14  we've all heard it. Everyone of us hears it.  I

         15  think most people just say,`there's nothing I can do

         16  about it.'

         17                 The fact of the matter is, is that

         18  the businesses in Manhattan are more capable of

         19  going out and calling a lawyer they have on retainer

         20  and saying,`I'm outraged, file a protest, you know

         21  what to do.'   Some of them probably even do it

         22  reflexively, so I don't buy that argument either.

         23                 Got another one?

         24                 MR. NEWMAN:  Well, we're always

         25  willing to talk and compromise.
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          2                 COUNCIL MEMBER FIDLER:  Well, my

          3  compromise would be to take this particular section

          4  out of the bill, and move the rest of it, but.

          5                 CHAIRPERSON WEPRIN:  Actually, this

          6  interesting dialog raised an issue I brought up, and

          7  actually addresses it. The fact that you gave that

          8  statistic about the 80 percent in Manhattan, and the

          9  comment that Councilman Fidler, which I think is

         10  very well taken, may make a difference for a small

         11  business owner with an economy of scale to actually

         12  protest where he might not otherwise protest because

         13  he could not afford to or it might not be worth his

         14  while and the potential reduction is so small, vis-

         15  a- vis, what he'd have to pay an attorney to have

         16  that economy of scale to actually have a joint

         17  hearing, which was the point I tried to raise

         18  earlier and your statistics do bear out that most of

         19  the protests are done on Manhattan property, mostly

         20  probably commercial property, mostly with a few

         21  lawyers that represent a certain number of property

         22  owners.

         23                 But I do actually in most cases share

         24  Councilman Fidler's concern about representation of

         25  other boroughs.  We constantly have nominees before
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          2  us, whether it be the Landmark Preservation

          3  Commission or the Board of Standards and Appeals, or

          4  even the Taxi and Limousine Commission where the

          5  issue of borough diversity is something that we'd

          6  actually like to see that's not there now in cases

          7  where there isn't that representation.

          8                 So maybe the answer is to look into

          9  the possibility of raising the salary because in an

         10  overall budget, City budget of $59 billion and

         11  whatever your overall budget, I don't think it'll

         12  make a difference whether you raise the salary from

         13  $25,000 to $50,000 for a real job, as you pointed

         14  out.  That might be the answer for recruitment and

         15  to actually get people that might be willing to do

         16  the job and do it for $50,000, maybe $75,000.  I

         17  don't know what the number is but maybe that's

         18  something that won't break the bank but at the same

         19  time, get you the qualified people that are diligent

         20  and willing to work, and more likely to do it, but

         21  that might not have the conflict of interest because

         22  obviously somebody that could get a benefit

         23  somewhere else won't care if they are getting paid

         24  at all.

         25                 I mean, they would take it to zero if
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          2  they thought they were going to be able to benefit

          3  financially in other ways that we might not want to

          4  encourage.

          5                 So actually that's something maybe

          6  you should look into.

          7                 MR. NEWMAN:  We will, thank you.

          8                 CHAIRPERSON WEPRIN:  Okay, thank you.

          9                 Councilman Comrie.

         10                 COUNCIL MEMBER COMRIE:  Thank you Mr.

         11  Chair.

         12                 I just want to agree with Council

         13  Member Fidler and Weprin on that point regarding all

         14  of the issues.  Especially the fact that the outer

         15  borough folks don't have the confidence or the

         16  ability as the Manhattan businesses do to

         17  automatically file the appeals.

         18                 I wanted to take the opportunity to

         19  ask you, you did relate one statistic that 40

         20  percent of the appeals are filed by Manhattan

         21  businesses.

         22                 Do you have a breakdown on how many

         23  appeals are filed by residential homeowners or

         24  statistical appeal?

         25                 MR. NEWMAN:  Yes we do.  In general,
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          2  the Class 1 applications are the one, two and three-

          3  family homes.

          4                 Last year, we got 1,228 applications

          5  on Class 1 property owners.  It's a relatively small

          6  number.  Then of course, in Class 2 would be some

          7  condominium unit owners.

          8                 COUNCIL MEMBER COMRIE:  Do you have a

          9  borough breakdown on where those are?

         10                 MR. NEWMAN:  I have a borough

         11  breakdown, but I don't have with me the borough

         12  breakdown by Class.

         13                 COUNCIL MEMBER COMRIE:  Okay, right.

         14                 MR. NEWMAN:  But as most of you know,

         15  the Class 1 assessment caps limitations, the six

         16  percent assessment ratio, means that there aren't

         17  that many protests from Class 1 property owners.

         18                 COUNCIL MEMBER COMRIE:  Well, I have

         19  to agree with Council Member Fidler, they don't

         20  protest because they don't feel that they can do an

         21  effective protest.  So, I wanted to try and address

         22  those issues a little bit here today.

         23                 What do you plan on making it more

         24  accessible for the general public or homeowner

         25  residents, especially Class 1 properties?  Because I
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          2  do get the complaints from owners.  They just

          3  complain because they don't have  --  they don't

          4  feel that they're going to ever get a chance.

          5                 Just looking at your statistics for

          6  Class 1, you had 1,200 applications but only 51 that

          7    --  out of the 1,200, that got an assessment

          8  reduction offer.  I don't know what that percentage

          9  is but that's pretty low.

         10                 MR. NEWMAN:  It is low, 82 got

         11  offers, 51 accepted them.  The other 31 presumably

         12  thought it wasn't enough and pursued their case.

         13                 COUNCIL MEMBER COMRIE:  Right.

         14                 MR. NEWMAN:  What we've been doing

         15  councilman, Council Member Comrie, is we've been

         16  doing a lot of outreach.  We have annually,

         17  information sessions as soon as the assessment roll

         18  is issued, and we participate with the Finance

         19  Department on that announcement.  We then go out and

         20  we have information sessions in the boroughs.  We

         21  have them at different times, morning and afternoon,

         22  to try to make it easy for people to come in.  We

         23  have attended a number of community meetings.  We're

         24  always available to go out.

         25                 I actually offered several of the
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          2  council members here, not here today, but several of

          3  your colleagues the opportunity to have a community

          4  meeting.  I did go to one in Tish James district.  I

          5  have offered others  --  some of your colleagues

          6  want to stay as far away from a tax person as they

          7  possibly can.  I guess they feel there may be guilt

          8  by association or something will rub off, and I'll

          9  turn them into a tax person.

         10                 We are very, very proud of our

         11  efforts to simply our forms, to get the information

         12  out there, to go to the communities and tell people

         13  where they have a case, and we find that more than

         14  half of our job is explaining the assessment system

         15  because people don't know whether they have a viable

         16  protest until they can understand how their

         17  properties are assessed, and then we sit and we have

         18  individual sessions for anyone who files an

         19  application.  We have a session before the hearing

         20  to have them come in and go over what kind of proof

         21  they need to make sure that they have that proof,

         22  and to make sure that they're fully prepared for the

         23  hearing.

         24                 So it also works for us.  The

         25  hearings are much more efficient, they know what's
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          2  expected of them than if they just say, "I don't

          3  know what's going on here, other than I can't afford

          4  to pay my taxes."

          5                 COUNCIL MEMBER COMRIE:  Right.

          6                 MR. NEWMAN:  So we are doing a lot of

          7  outreach, and we will be in the community, in your

          8  district or any other district that you would like

          9  us to be at.

         10                 COUNCIL MEMBER COMRIE:  Well, I'd be

         11  happy to follow up on that and do a session in my

         12  district because I have a lot of residents that have

         13  been suffering silently, and they beat me up about

         14  their tax increases, especially after we did our

         15  increase in the council, and they would like to know

         16  the process and detail.

         17                 I've early on started at the other

         18  end of it when the rolls come out to look at

         19  foreclosures, and I have been working with the

         20  Department of Finance for many years now, having an

         21  evening session at the local Queens facility or not

         22  at its computer, or anywhere you can take a lap top

         23  and link into the Internet.  We've had it at local

         24  churches where we can work with people that are

         25  dealing with assessment issues and late payment
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          2  issues.  We do that every May.  I've been doing that

          3  since I've been elected.

          4                 So, if there's an opportunity to do a

          5  free session for people that would like to find out

          6  how to appeal, I would like get that done and follow

          7  up with your office on that quickly.

          8                 Just again, I agree with Council

          9  Member Fidler.  I think that $25,000 in this year is

         10  too low for people that would be interested, and I

         11  think that the issue of improving customer

         12  information and transparency is critical to give our

         13  constituents an opportunity to feel that they have a

         14  real chance to appeal for their taxes.

         15                 The other issue that a lot of people

         16  won't appeal is because they are worried that they

         17  may find other taxes that are due to them also, so,

         18  as you well know.

         19                 When an individual goes before the

         20  commissioner, is that just a one- on- one type of

         21   --  on the Class 1 level?  Or the Class 2 level?

         22                 MR. NEWMAN:  Yes, yes.  It's one- on-

         23  one.  It's one person conducting the hearing,

         24  whether it's one of our part- time commissioners, or

         25  myself, or my general counsel.  I hear these cases
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          2  as well.

          3                 I actually make an effort to hear the

          4  pro se cases because those are the folks that need

          5  to have some hand holding for them to understand the

          6  process and what goes on.  It is one on- one with

          7  one of the staff of the appraisal and hearing

          8  office, or a part- time commissioner, or myself, or

          9  our counsel.

         10                 COUNCIL MEMBER COMRIE:  Okay, all

         11  right.  Thank you.

         12                 I just want to echo again Council

         13  Member Fidler, and Council Member Weprin's desire

         14  that it does stay open to a five- borough process as

         15  an outer borough person also.  I'm concerned that we

         16  probably do have qualified people that want to do

         17  it, but at $25,000 a year, they're not going to want

         18  to put in that many hours.

         19                 Thank you, Mr. Chair.

         20                 CHAIRPERSON WEPRIN:  Thank you

         21  council member.

         22                 We've been joined by Council Member

         23  Peter Vallone, Jr. from Queens, and Council Member

         24  Robert Jackson from Manhattan.

         25                 The next questioner is Council Member
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          2  Oliver Koppell.

          3                 COUNCIL MEMBER KOPPELL:  Thank you

          4  very much Chairman.

          5                 Let me say that I think that  --  I

          6  appreciate Commissioner Stark coming to my district

          7  to talk about these issues.  I think that much of

          8  the complaints from people, and I've found this in

          9  my district office too, reflects more unfamiliarity

         10  with the system, rather than quarrels with the

         11  assessments.

         12                 As you point out because we have

         13  this, what is it, five percent per year cap on

         14  increases in the tax that  --  or in the increases

         15  in the assessment I should say, that even thought

         16  the market value goes up, the assessment doesn't go

         17  up that much, that makes people less concerned, and

         18  sometimes they see this huge increase in market

         19  value and then when you explain to them, "Yes, there

         20  is a big increase in market value, but the

         21  assessment can only go up six percent," they

         22  understand that.  And we've had this huge increase

         23  in value so people anticipate that their assessments

         24  are going to go up somewhat.

         25                 So, I think that by and large I think
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          2  that the assessment process for the single- family

          3  and two-family homeowners has worked pretty well,

          4  and I think they do have recourse.  They may not

          5  understand the recourse, but I know I was in the

          6  legislature when we created these small claims

          7  procedures in the courts now so that you can get to

          8  court pretty easily.  I think that works pretty

          9  well.

         10                 I don't have any problem with my

         11  colleagues' suggestion that perhaps the

         12  commissioners should get a salary increase if they

         13  really are working 100 days of the year on these

         14  protests, but $25,000 is not enough, I agree, for a

         15  professional.

         16                 However, you're not really changing

         17  the structure, you're just sort of combining the

         18  administrative agencies, right?

         19                 MR. NEWMAN:  That's correct.

         20                 COUNCIL MEMBER KOPPELL:  It's

         21  interesting that you're the head of both at this

         22  point.  I think that reflects that there may be too

         23  little to do for one or the other, since there are

         24  two.  I would suggest that the area where I am

         25  concerned that there may be too little to do is the
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          2  Tax Appeals Tribunal, not the Tax Commission.

          3                 The Tax Appeals Tribunal has three

          4  people, is that correct?

          5                 MR. NEWMAN:  There are three

          6  commissioners who hear the appeals, and there are

          7  four administrative law judges that have, in effect,

          8  the trial.

          9                 COUNCIL MEMBER KOPPELL:  And the

         10  three who hear the appeals, they are called

         11  commissioners?

         12                 MR. NEWMAN:  That's correct.

         13                 COUNCIL MEMBER KOPPELL:  Are they

         14  full- time?

         15                 MR. NEWMAN:  Yes, they are.

         16                 COUNCIL MEMBER KOPPELL:  What is

         17  their salary?

         18                 MR. NEWMAN:  Right now they are

         19  getting paid about $135,000 a year.

         20                 COUNCIL MEMBER KOPPELL:  If I read

         21  correctly in the memo, I guess this is a memo from

         22  our staff, Mr. Chairman, this commission has decided

         23    --  made 167 substantive determinations between

         24  1992 and 2004.  Is that approximately correct?

         25                 MR. NEWMAN:  That is approximately
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          2  correct.  Of course, it doesn't account for all of

          3  the cases that settled, that don't go to full

          4  decision, and there were 5,000 cases when the

          5  Tribunal was established in 1992 that were pending.

          6                 So, I think the administrative law

          7  judges primarily there did a great job at

          8  eliminating 4,000 and change of those cases, so that

          9  167 go to a full determination, and then even  --

         10  I think the 167 number is probably appeals.

         11                 But again, just to recognize council

         12  member, those determinations are complicated, for

         13  the most part, can be 20, 30 or 40 page decisions on

         14  obscure issues under corporate tax.  I don't want to

         15  bore you with interest attributable to subsidiary

         16  capital, but I'm not sure I can spell all that,

         17  these are I would same comparable to tax court

         18  decisions.  So, there's a lot more time and energy

         19  and involvement in those cases, and in disposing of

         20  the cases that get settled, than the 167 represent.

         21                 COUNCIL MEMBER KOPPELL:  But there

         22  are four administrative law judges who do the actual

         23  hearings?

         24                 MR. NEWMAN:  That's correct.

         25                 COUNCIL MEMBER KOPPELL:  And then
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          2  they make a determination, and then the taxpayer has

          3  the opportunity to appeal that determination to the

          4  full Tribunal.

          5                 How often does the Tribunal sit to

          6  hear the appeals?

          7                 MR. NEWMAN:  We have oral arguments

          8  on the cases that come up, as they come up.

          9                      So, there will be a period of

         10  time, I think from January through April of this

         11  year we may have had about four or five oral

         12  arguments, and those cases are now being written up.

         13  Those appeals, we meet when necessary.

         14                 But that's exactly why when I became

         15  the head of the Tax Appeals Tribunal, which was  --

         16  I started at the Tax Commission in November of 2002,

         17  it was January of 2003 when the Mayor appointed me

         18  to be president of the Tribunal, and it was that

         19  season that we started using the Tax Appeals

         20  Tribunal folks to hear Tax Commission cases.

         21                 The volume and the work schedule of

         22  the Tribunal permitted the use of administrative law

         23  judges and my fellow commissioners to hear Tax

         24  Commission cases, and that's seasonally.  I mean,

         25  they hear those cases in the Tax Commission

                                                            55

          1  COMMITTEE ON FINANCE

          2  seasonally.

          3                 COUNCIL MEMBER KOPPELL:  So, you're

          4  saying the commissioners of the Tax Tribunal are

          5  also  --  assessors they are called now?

          6                 MR. NEWMAN:  Well, they also have

          7  been designated to hear Tax Commission matters to

          8  fill up their plates.  We have them hearing Tax

          9  Commission matters.

         10                 COUNCIL MEMBER KOPPELL:  Well, I'm

         11  pleased to hear that.

         12                 Mr. Chairman, I don't know whether it

         13  should be done in the context of this legislation

         14  but I do think that it would be worthwhile for our

         15  staff of this committee to look at this because, in

         16  my opinion, and I've observed this for some years

         17  now, but I plead guilty to not doing much about it.

         18  I believe that the Tax Appeals Tribunal is

         19  notoriously underworked.

         20                 Now, I'm pleased to hear what you say

         21  because you've gotten them some other work, which is

         22  good, and maybe their combined work is enough to

         23  keep them busy, but there's a clear and disturbing

         24  discrepancy between the Tax Commission people who

         25  are paid $25,000 a year, and the Tax Appeals people

                                                            56

          1  COMMITTEE ON FINANCE

          2  who are paid $135,000 a year.  I think one group is

          3  overpaid, and one group is underpaid, my opinion.  I

          4  may be wrong, but that's my strong opinion, and

          5  while I appreciate there are complex opinions, they

          6  also are being presented by administrative law

          7  judges who presumably have expertise, and it's one

          8  thing if the Tax Appeals judge himself prepares the

          9  opinion and does the research.  It's another thing

         10  when he's just reviewing.  Not to say it's not an

         11  important function, and I haven't done the study

         12  here but the average number of substantive

         13  determinations per year made by three people that

         14  are paid $135,000 each is 14.

         15                 I think if you look at the tax court

         16  I suspect, without knowing the details, that the tax

         17  court which handles similar kinds of matters are a

         18  lot more decisions.  I know federal judges handle

         19  more, and state judges enormously more, and they

         20  have complex matters too, not every case is complex

         21  though.

         22                 So, I think this deserves further

         23  study, whether in the context of this  --  but I

         24  don't have any problem with the administrative

         25  coordination or combining here.  I gather from what
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          2  you said there's been some sort of ad hoc combining

          3  as it is, and I compliment you for that.

          4                 MR. NEWMAN:  That's correct.

          5                 COUNCIL MEMBER KOPPELL:  I think

          6  that's well done, but perhaps we ought to have the

          7  law reflect the reality.  The reality is, apparently

          8  the reality is that these Tax Appeals Tribunal

          9  people really work for both agencies, if you will.

         10  Maybe we ought to study an overhaul that would

         11  create maybe one body that does both things.

         12                 CHAIRPERSON FIDLER:  I think that's

         13  part of the discussion here regarding the merger,

         14  and Mr. Newman heads both agencies currently.

         15                 COUNCIL MEMBER KOPPELL:  That's

         16  interesting, yes.

         17                 CHAIRPERSON FIDLER:  So, I mean I

         18  think that's one of the discussion we're having as

         19  far as this merger goes.

         20                 COUNCIL MEMBER KOPPELL:  Just let me

         21  say one thing.

         22                 Maybe since we are dealing with this

         23  now, maybe we ought to look a little bit further.  I

         24  don't know if it would require State legislation, it

         25  might.  But that shouldn't stop us.
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          2                 MR. NEWMAN:  Council Member Koppell,

          3  we've done in this bill, and again it is subject to

          4  discussion and compromise in many aspects, and

          5  obviously the objections of you and others are of

          6  very great concern to us and we'd like to

          7  accommodate as much as we can.  We were constrained

          8  by the fact that the Tribunal was set up with State

          9  legislation.  There is different set of appeals.

         10                 I did want to correct one statement,

         11  which is we're not paying three commissioners

         12  $130,000 because I'm not on the Tribunal payroll.

         13  I'm not getting paid for my job in the Tribunal.

         14  I'm getting paid for my job with the Tax Commission.

         15

         16                 COUNCIL MEMBER KOPPELL:  That I might

         17  say though is estimable.  Perhaps it's a tribute to

         18  the businessman Mayor we have, but it's not mandated

         19  and your successor might not be as diligent or

         20  fastidious as you.

         21                 MR. NEWMAN:  No, I agree and I was

         22  just making that personal point.

         23                 But the fact is, I think an overall

         24  discussion of how property tax and business tax

         25  appeals are handled in the City and throughout the
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          2  State would be a very worthwhile discussion to have.

          3                 COUNCIL MEMBER KOPPELL:  I agree.

          4  Mr. Chairman, you know that I believe it should go

          5  even further than just these appeals.  Thank you.

          6                 CHAIRPERSON FIDLER:  Thank you

          7  council member.

          8                 We've been joined by Council Member

          9  Helen Sears from Queens, and Council Member John Liu

         10  from Queens I saw.

         11                 I've got one last question.

         12                 COUNCIL MEMBER KOPPELL:  Mr.

         13  Chairman, I must apologize I have another hearing.

         14                 CHAIRPERSON FIDLER:  That's fully

         15  understandable.

         16                 Mr. Newman, in Section 150 of the

         17  legislation it says, "The Office of Administrative

         18  Tax Appeals shall operate pursuant to written

         19  agreement or understanding between the president of

         20  the Tax Commission and the president of the Tax

         21  Appeal Tribunal," of which you currently hold both

         22  positions.  I understand what a written agreement

         23  is.  What would an understanding be?

         24                 MR. NEWMAN:  We were anticipating or

         25  we were contemplating in that, that there would be
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          2  either a formal agreement or at least a Memorandum

          3  of Understanding that would be in writing to  --

          4  and some of this without boring everyone too much,

          5  or anymore than I already have, is a result of the

          6  issues of what charter revision can be done by the

          7  Council without a referendum or without going to the

          8  State legislatures.  So we were very mindful not to

          9  curtail the power of the Council or the Mayor.

         10                 So, this is a device that we set up.

         11  We fully intend to have a written Memorandum of

         12  Understanding or written agreement, even if I have

         13  to slap myself silly to get myself to agree to it.

         14                 CHAIRPERSON FIDLER:  Okay, maybe we

         15  should just amend that language because the way it

         16  reads now it looks like one's written and one's not.

         17                 MR. NEWMAN:  Okay, I understand.

         18  We've had some discussion with your staff about

         19  that.

         20                 CHAIRPERSON FIDLER:  Okay.  Any

         21  further questions from any of my colleagues?

         22                 Seeing none, thank you very much.

         23                 MR. NEWMAN:  Thank you for having us.

         24                 CHAIRPERSON FIDLER:  Always a

         25  pleasure.
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          2                 The next witnesses I'll bring up as a

          3  panel, although obviously, they'll each testify

          4  independently of each other.  It's just for

          5  administrative purposes of coming up and back and

          6  forth.  It is David Moog, who's President of Local

          7  1757 of DC 37, and Willa Lewis from the New York

          8  City Bar, and Israel Schechter from the Real Estate

          9  Tax Review Bar Association.

         10                 If you could testify in the order

         11  that I called you, that would be good.  Mr. Moog,

         12  that means you go first.

         13                 MR. MOOG:  Good morning to the

         14  members of the City Council Finance Committee.

         15                 I am David Moog, President of Local

         16  1757, Vice President of DC 37.  Thank you for

         17  allowing me to speak at this hearing concerning

         18  Intro. 597.

         19                 My Local represents the City

         20  Assessors employed at the Department of Finance as

         21  well as the Tax Commission, and the Law Department.

         22  At the Tax Commission we have ten City Assessors

         23  serving as hearing officers for tax protests.  On

         24  average each hearing office analyzes and provides

         25  hearings on 3,200 to 4,000 tax protest applications
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          2  each year.  When compared to other hearing offices

          3  in the various agencies throughout the City, the

          4  Assessors at the Tax Commission hear more cases with

          5  higher complexity and with a greater financial

          6  impact than any other adjudicating officer.

          7  Millions of dollars of assessed valuation are

          8  reviewed and analyzed every day during the hearing

          9  season by each assessor.  For as long as the Tax

         10  Commission has been an independent agency in the

         11  City, there has never been a recorded incident of

         12  corruption involving assessors acting as hearing

         13  officers.

         14                 My present position at the Law

         15  Department involves constant interaction with the

         16  same lawyers that file applications at the Tax

         17  Commission.  I have only heard the highest regard

         18  given to the assessors at the Tax Commission.  Their

         19  hearings are conducted professionally, are

         20  considered accurate, and are provided in a timely

         21  manner.  The outstanding work performed by assessors

         22  at the Tax Commission saves both the City needless

         23  labor costs associated with lengthy litigation, and

         24  provide timely relief and equity to taxpayers.

         25                 That is why I cannot believe that the
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          2  proposed legislation included language that would

          3  remove the assessor title from appointment to

          4  hearing officer positions.  Nestled within the

          5  proposed proposal to merge the Tax Commission with

          6  the Tax Appeals Tribunal, which by itself is a

          7  fairly good idea, are changes that strip away civil

          8  service protection and professional requirements for

          9  hearing officers.  Changes to City Charter Section

         10  164 that the Mayor wants to make it easier to

         11  appoint unqualified people to the position of

         12  hearing officer.  Without having the protection of a

         13  civil service title the president of the Tax

         14  Commission would be able to appoint anyone as a

         15  hearing officer.  If you happen to be a cousin of

         16  someone powerful on the Real Estate Board you can be

         17  a hearing officer.  If you are a retired postal

         18  worker, you would be qualified for appointment as a

         19  hearing officer.  Anyone regardless of your

         20  educational background, could be appointed as a

         21  hearing officer.  The proposed wording of this

         22  Intro. Would allow the president of the Tax

         23  Commission to go outside to City Hall Park and round

         24  up the first ten people he sees and appoint them as

         25  hearing officers. This stripping away of
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          2  professionalism and impartiality of hearing officer

          3  involved in the adjudication of property tax

          4  disputes is really quite disturbing.

          5                 The present wording set forth in

          6  Section 164 guarantees that the hearing officers

          7  appointed have a real estate valuation experience.

          8  The average hearing officer at the Tax Commission

          9  has over 25 years of assessment experience.  None of

         10  them were appointed to the position of hearing

         11  officer until they had at least five years of

         12  assessing experience.  With recent changes to the

         13  State Real Property Tax Law they will all have to be

         14  certified by the Office of Real Property.

         15                 If this Intro. Is passed with the

         16  proposed changes to Section 164, then all new

         17  appointees will have to learn the complexities of

         18  the New York State Property Tax system or be fired

         19  within three years.  This will create a revolving

         20  door of political appointees serving at the whim and

         21  will of the president.  In many cases I would see

         22  that in the future such a change will open the door

         23  to the real estate industry to try to place bias

         24  hearing officers at the Tax Commission leading to a

         25  corruption of the hearing process.
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          2                 When City officials amended Section

          3  164 of the City Charter in 1984 with the wording

          4   "assessor thereunto authorized by the commission"

          5  they did so for two important reasons.  First it

          6  guaranteed that a real property tax professional

          7  would be performing the hearing, and secondly it

          8  insulated the hearing officer from political

          9  influence by giving that person civil service

         10  protection.

         11                 I believe in the underlying benefits

         12  of Intro. 597 with the merging of the Tax Appeals

         13  Tribunal and the Tax Commission.  By having all tax

         14  adjudication within one independent agency, the City

         15  could see cost savings and increase service to tax

         16  payers.  But the proposed change to Section 164 is a

         17  disservice to the tax paying public by allowing the

         18  potential corruption of the hearing process.

         19  Creating a loophole for political hacks to serve as

         20  hearing officers would be a grave mistake.  I know

         21  that every member of our Local as well as all the

         22  member of DC 37 is against this stripping away of

         23  professionalism from public service.

         24                 Thank you for your time, and I am

         25  happy to answer any questions.
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          2                 I just want to clarify one point.  I

          3  don't mean to say that President Newman would be

          4  rounding up people from City Hall.  I have nothing

          5  but the utmost respect for his professionalism at

          6  managing the Tax Commission and the Tax Appeals

          7  Tribunal.  My main concern is with future tax

          8  presidents who wouldn't see the professionalism the

          9  same way.  Thank you.

         10                 CHAIRPERSON FIDLER:  Those are points

         11  very well taken, and actually the points you raised

         12  are also points that our finance division staff have

         13  also raised, and certainly we will be addressing in

         14  the context of this legislation.

         15                 Clearly, if they did go to City Hall

         16  Park to round up commissioners, that might deal with

         17  the recruitment issue of $25,000 not being enough.

         18  But I think that's certainly not something that any

         19  of us desire.

         20                 We've also been joined by Councilman

         21  Jim Gennaro from Queens, welcome.

         22                 MS. LEWIS:  Hello, my name is Willa

         23  Lewis, and I am the current chairperson of the New

         24  York City Bar Committee on Condemnation and Tax

         25  Certiorari.
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          2                 Thank you very much for inviting my

          3  committee to comment on this legislation.  We really

          4  appreciate that.

          5                 Just a little background.  I too was

          6  an assistant corporation counsel for seven years

          7  before going into the private sector, where I have

          8  been for 20 years practicing in the certiorari field

          9  primarily.

         10                 The proposed changes that are before

         11  you would significantly alter the structure of both

         12  Tax Commission and Tax Appeals Tribunal.  The

         13  members of my committee are opposed to the

         14  amendments as they are proposed currently, and we

         15  recommend that the Tax Appeals Tribunal remain

         16  completely independent from the Tax Commission as

         17  each has been since both were created by this Body.

         18                 The Committee on Condemnation and Tax

         19  Certiorari generally consists of attorneys who

         20  represent owners of real property within the City of

         21  New York and elsewhere.  Our collective clients

         22  include a broad spectrum of owners of every type of

         23  property, from small residential buildings to large

         24  office towers.  We routinely present our clients'

         25  claims of excessive assessment to the hearing
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          2  officers at the Tax Commission, and our clients are

          3  deeply affected by this proposal.            Our

          4  experience tells us that the proposed Charter

          5  revision will unnecessarily change this well

          6  functioning agency, which was created and continues

          7  to provide a quick and fair review of property tax

          8  assessments.

          9                 Since 1965 the Tax Commission's

         10  experienced members and staff have been

         11  knowledgeable and effective in their sole function,

         12  which is to fairly and impartially review challenges

         13  to real property tax assessments made by the New

         14  York City Department of Finance.

         15                 Although our membership strongly

         16  supports the City's objective to adequately

         17  strengthen and fund a highly trained and

         18  professionally staffed Tax Commission, this bill is

         19  flawed and will not achieve this purpose in its

         20  present form.

         21                 Administrative law judges are not

         22  qualified to render determinations in property tax

         23  review matters, nor are Tax Commission hearing

         24  officers knowledgeable in the general corporate,

         25  excise and other tax issues handled by the Tax
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          2  Appeals Tribunal.

          3                 Indeed, Tax Commission hearing

          4  officers do not deal with "taxes" at all.  If you go

          5  to a hearing at the Tax Commission the subject of

          6  taxes, the dollar amounts, never come up.  What we

          7  deal with is the valuation of real property.       Commissioners

          8  and administrative law judges in the Tax Appeals

          9  Tribunal, on the other hand have jurisdiction, under

         10  Section 168 of the New York City Charter, to hear

         11  and determine non- property taxes.  Only the Tax

         12  Commission, the highly effective body with the

         13  specific knowledge and expertise to make fair and

         14  equitable decisions, should undertake property tax

         15  review.

         16                 The two entities are vastly different

         17  in their functions, standard of evidence and methods

         18  of review of their determinations, which further

         19  supports their independence from each other.

         20                 For example, Article 7 of the New

         21  York State Real Property Tax Law provides for the

         22  filing of petitions directly to the Supreme Court.

         23  Decisions by the Tax Appeals Tribunal on the other

         24  hand, which, unlike those of the Tax Commission, are

         25  required to be in writing, must be challenged by an
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          2  Article 78 proceeding under the Civil Practice Law

          3  and Rules.  These two entities are subject to vastly

          4  different rules, which will not and cannot be merged

          5  because they perform vastly different functions.

          6                 Our committee is also concerned

          7  because the proposed amendment eliminates the

          8  minimum level of experience and education, and real

          9  estate valuation background that has been required

         10  of Tax Commission hearing officers.  Inexperienced

         11  personnel that do not have the requisite background

         12  and experience as assessors or appraisers will not

         13  be effective or able to adequately review the

         14  assessments that they are charged with reviewing.

         15                 The proposed amendment to Section 156

         16  would permit "any individual designated by the

         17  president" entry upon private property, and proposes

         18  severe penalties for refusal by the owner. This

         19  expansion of who is permitted to inspect property is

         20  overly broad and may raise serious Constitutional

         21  issues, and should not be enacted.

         22                 Although we have no objection to

         23  combing the budgets for these two separate agencies,

         24  and the joint administration for clerical purposes,

         25  we strongly urge that the Tax Commission's review
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          2  functions remain independent and separate from the

          3  Tax Appeals Tribunal.

          4                 In conclusion, the Committee opposes

          5  the adoption of Proposed Intro. 597 as currently

          6  drafted.  Different rules, laws, standards of

          7  review, and qualifications of its reviewing

          8  personnel govern the Tax Commission and the Tax

          9  Appeals Tribunal, and each administers a

         10  substantially different review system. The proposal

         11  eliminates vital standards for hearing officers and

         12  those given the ability to inspect private property,

         13  and should not be enacted.

         14                 Thank you very much.

         15                 CHAIRPERSON FIDLER:  Thank you, Ms.

         16  Lewis.

         17                 You raised some serious issues.

         18  Would you also object to what's actually happening

         19  now under current law without this legislation?

         20  Where actually Glen Newman who just testified is

         21  president of both agencies, and furthermore, I think

         22  he testified that Tax Appeals Tribunal commissioners

         23  have also been hearing Tax Commission cases.

         24                 Would you object to what's currently

         25  happening de facto now?
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          2                 MS. LEWIS:  Our committee is firm in

          3  the belief that Real Property Tax protests require

          4  very specialized expertise in the valuation of real

          5  property.  The Tax Appeals Tribunal administrative

          6  law judges are very experienced in other tax

          7  matters, and do not have the background that hearing

          8  officers at the Tax Commission have traditionally

          9  have had, and we'll leave it at that.

         10                 CHAIRPERSON FIDLER:  So you do object

         11  to what's happening now?

         12                 MS. LEWIS:  Yes, we do.

         13                 CHAIRPERSON FIDLER:  Okay, and is

         14  that reflective of the experience your membership as

         15  practitioners?  Is that the general consensus of

         16  those members?

         17                 MS. LEWIS:  I believe so.

         18                 CHAIRPERSON FIDLER:  Okay, thank you.

         19                 MR. SCHECHTER:  Chairman Weprin,

         20  council members, good morning.

         21                 My name is Israel Schechter and on

         22  behalf of the Real Estate Tax Bar Association, of

         23  which I am president, I thank you for the

         24  opportunity to share my Association's concerns and

         25  views on Bill Number 597.
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          2                 The Association believes that the

          3  bill should not be adopted.  I would like to outline

          4  our concerns regarding certain provisions of the

          5  bill.

          6                 Firstly, the only thing that the Tax

          7  Commission and the Tax Appeals Tribunal have in

          8  common is the word "tax."

          9                 CHAIRPERSON WEPRIN:  They have a

         10  president in common.

         11                 MR. SCHECHTER:  Yes, and a President

         12  in common.  I stand corrected.

         13                 The Tribunal's function is to provide

         14  a forum for and adjudicate disputes between

         15  taxpayers and the Department of Finance for all non-

         16  property tax impositions.  This involves an

         17  extensive and detailed process including the conduct

         18  of formal evidentiary hearings resulting in a

         19  written determination setting forth findings of fact

         20  and conclusion of law, normally within six months

         21  after trial.

         22                 As Council Member Koppell pointed

         23  out, according to the Tribunal's annual report for

         24  fiscal year ending June 30, 2005, a total of 175

         25  substantive determinations were made between October
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          2  1, 1992 and June 30, 2005, or approximately about 15

          3  per year.

          4                 The Tax Commission's review of real

          5  property tax assessments on the other hand, in the

          6  main, involves determination of the market value of

          7  real estate, and the correctness of the tax

          8  assessment based upon the market value.           The

          9  Tax Commission's 2006 Annual Report indicates that

         10  it completed substantive review of over 18,500

         11  applications during calendar year 2006 alone.  The

         12  Tax Commission process is designed to afford

         13  taxpayers a plain, speedy and efficient review of

         14  the required annual valuation placed on property

         15  consistent with management of the City's fisc.  One

         16  need only to look at how the failure to have an

         17  effective administrative review process of real

         18  property assessments contributed to Nassau County's

         19  recent budgetary crisis to see the benefits of the

         20  current system to the City of New York.

         21                 It is not coincidental that current

         22  law provides for certain minimum qualifications for

         23  Tax Commissioners and other persons authorized to

         24  make determinations of real estate value at the Tax

         25  Commission.  The Tax Commission itself recognized
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          2  this needed expertise in its posted "Job Vacancy

          3  Notice," which was dated July 23rd, 2007, which

          4  specified a "minimum of two years satisfactory full-

          5  time experience in real estate work involving the

          6  valuation of real property such as assessors,

          7  appraisers, valuation data manager, real property

          8  appraisal aide or the like."

          9                 The proposed bill removes the

         10  requirement that persons authorized to act upon

         11  applications possess real estate valuation

         12  qualifications.  Based on the volume of the

         13  applications and the time period for review, this

         14  would likely complicate, slow down and render

         15  inefficient the process of assessment review to the

         16  detriment of both taxpayers, and the City.  In the

         17  opinion of my association this is a sufficient basis

         18  to merit rejection of the proposed bill.

         19                 The bill contains other troubling

         20  provisions.  Its authorization, as pointed out by

         21  Chairman, of entry onto private property by "any

         22  other individual designated by the president" is

         23  broad enough to raise serious concerns.  Its

         24  provisions that the newly created Office of

         25  Administrative Tax Appeals "shall operate pursuant
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          2  to a written agreement between the president of the

          3  Tax Commission, and the president of the Tax Appeals

          4  Tribunal" sounds vague, and may not be consistent

          5  with legislative constraints placed on other City

          6  agencies.

          7                 Finally, the failure of the bill to

          8  clearly delineate the impact of the merger of

          9  administrative functions upon clearly separate and

         10  defined substantive functions could result in

         11  unintended and drastic changes to the detriment of

         12  the substantive review of real property assessments.

         13                 Before I conclude Chairman Weprin,

         14  you asked Ms. Lewis a question regarding opposition

         15  to the administrative law judges hearing tax

         16  appeals.  My Bar Association did meet with the Tax

         17  Commission last year in an attempt to do away with

         18  them hearing tax appeals, and we did propose some

         19  streamlining of the process which were put into

         20  affect this year, which actually got the Tax

         21  Commission to agree to lower the jurisdiction of the

         22  appeals heard by the Tax Appeals Tribunal.  Their

         23  process is completely different than the Tax Appeals

         24  process.  They are judges in the true sense of the

         25  word.  They listen to cases. They have formal
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          2  hearings.  The tax appeals process is nothing like

          3  that.

          4                 If there are no questions I thank you

          5  again Chairman Weprin for allowing us the

          6  opportunity to express our concerns regarding this

          7  legislation.

          8                 CHAIRPERSON WEPRIN:  So is it safe to

          9  say that you share Ms. Lewis' concern about the

         10  present process of the de facto- ness of Tax Appeals

         11  Tribunal commissioners hearing Tax Commission cases?

         12                 MR. SCHECHTER:  Yes we do, and we've

         13  expressed that concern to Commissioner Newman.

         14                 CHAIRPERSON WEPRIN:  Thank you.

         15                 I found it interesting and, I guess

         16  somewhat amusing I guess of an agreement between the

         17  same person, and as it currently exists.  So, I'm

         18  not sure how that logistically works out, but

         19  although I assume that legislation is intended that

         20  at a future time there may be two separate

         21  individuals in those positions.

         22                 Since I already asked my questions as

         23  we went along, do any of my colleagues have any

         24  questions for any of these panelists?

         25                 Council Member Jackson.
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          2                 COUNCIL MEMBER JACKSON:  Thank you

          3  Mr. Chair.

          4                 In listening to the testimony of each

          5  one of you, you represent various constituencies,

          6  and David you're the president of a local union that

          7  represents assessors, appraisers and housing

          8  development specialists.  Your membership that could

          9  be impacted by this number what?

         10                 MR. MOOG:  Presently, there's ten tax

         11  assessors who provide hearing officer hearings at

         12  the Tax Commission.

         13                 COUNCIL MEMBER JACKSON:  But your

         14  concern is about stripping away the qualifications

         15  of that  -- that the president could appoint anyone

         16  off the street because there's really no

         17  qualifications for the job.

         18                 MR. MOOG:  Correct, it's one of our

         19  concerns that we want to keep a professional staff

         20  that would be providing hearings, and even though we

         21  didn't address it in our written testimony, I have

         22  to agree with my colleagues to my right that the

         23  present use of also administrative law judges that

         24  do hearings is not a good practice by the Tax

         25  Appeals Tribunal, sort of cross- contamination.
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          2  They're supposed to be kept separate within

          3  legislation, and that we always feel that the person

          4  doing hearings should be a trained professional in

          5  real property assessment, or real property

          6  appraisal, and that they are fully familiar with the

          7  New York City tax system.

          8                 We feel that as knowledgeable as the

          9  administrative law judges are on tax issues, they

         10  are not qualified really to make renderings.  I

         11  should not say make qualified, they are not as

         12  experienced in making decisions on valuation,

         13  appraisal valuation issues.

         14                 COUNCIL MEMBER JACKSON:  So currently

         15  in order to be appointed to any one of the positions

         16  in which you represent, they must have a certain

         17  amount of education and/or experience in order to

         18  qualify for the position.  Is that correct?

         19                 MR. MOOG:  In order to be a New York

         20  City Tax Assessor, you have to have at least two

         21  full years in experience in real property tax

         22  appraisal or assessment.  It used to be that many of

         23  our members came from the assistant assessor ranks,

         24  and were promoted up through a Civil Service Test.

         25  A Civil Service Test is a comprehensive review of
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          2  the assessment process, and also with recent changes

          3  the Real Property Tax Law in Albany, they would have

          4  within three years get state certified from the

          5  Office of Real Property Tax Services in a matter of

          6  cost work or a rigorous test given by the Institute

          7  of Assessing Officers.

          8                 COUNCIL MEMBER JACKSON:  So your

          9  concern is that under the current proposal these

         10  requirements would not be there any more?

         11                 MR. MOOG:  Basically the requirements

         12  would be stripped away.  It's much too pejorative of

         13  an interpretation, and basically I'm not saying

         14  President Newman, but further presidents may feel or

         15  believe they could appoint anyone into those

         16  positions and that they would render a fair and

         17  adequate decision.  I think that would be a

         18  disservice, not only to the taxpayer, but eventually

         19  it would also be a grave disservice to the City

         20  since the main function of the Tax Commission is to

         21  provide quick relief and equity to taxpayers and

         22  prevent litigation.  Litigation is a very costly

         23  process, both for the taxpayer and for the City.

         24                 So, the Tax Commission serves a very

         25  vital purpose in saving the City money in litigation
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          2  costs, and saving heartache and pain to the taxpayer

          3  by providing equity and relief.

          4                 COUNCIL MEMBER JACKSON:  Ms. Lewis, I

          5  heard your testimony, and especially when the Chair

          6  asked you your opinions about whether you agree or

          7  disagree with respect to I guess the situation.

          8  Now, your group, you represent how many individuals

          9  or attorneys, or are you only representing yourself?

         10                 MS. LEWIS:  Our committee which is

         11  made up of attorneys is currently about 25

         12  attorneys, but we must represent 40,000 properties

         13  within the City of New York, and those properties

         14  range from single- family homes to huge office

         15  buildings in Midtown.

         16                 So, there is one, if I may address

         17  something, there was a question before about the

         18  smaller taxpayer being able to afford an attorney.

         19                 CHAIRPERSON FIDLER:  I raised that

         20  issue.

         21                 MS. LEWIS:  Yes, thank you.

         22                 I'd like to clarify that.  Ninety-

         23  nine percent of the work done by our attorneys is

         24  done on a contingency basis. So, we are not paid

         25  unless we are successful.  Anyone can afford to
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          2  bring these proceedings, and we do represent

          3  everyone.  My office represents everyone in every

          4  borough, on every type of property.

          5                 CHAIRPERSON FIDLER:  But in all

          6  fairness, I would guess that a number of your

          7  members would not take a single family homeowner in

          8  Queens' case if the amount of money that they would

          9  anticipate saving, say would be $1,000 or so.  It

         10  would not be economical for them to appear even on a

         11  contingency basis in that type of situation.

         12                 MS. LEWIS:  I would say that some of

         13  our membership would not, but many would.

         14                 CHAIRPERSON FIDLER:  Okay, you can

         15  find a lawyer for anything.

         16                 COUNCIL MEMBER JACKSON:  So the

         17  committee  --  is this the position, I see you have

         18  this on New York City Bars' letterhead--

         19                 MS. LEWIS:  Yes.

         20                 COUNCIL MEMBER JACKSON:  This is the

         21  position of the New York City Bar?

         22                 MS. LEWIS:  Yes it is.

         23                 COUNCIL MEMBER JACKSON:  Okay.

         24                 Mr. Schechter, you represent the Real

         25  Estate Tax Review Bar Association?
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          2                 MR. SCHECHTER:  Yes sir.

          3                 COUNCIL MEMBER JACKSON:  What's the

          4  membership of your Association?

          5                 MR. SCHECHTER:  We have approximately

          6  70 members, all real estate tax review practitioners

          7  in the City of New York. We represent probably most

          8  of the property owners in the City who challenge

          9  their real estate taxes annually.  My firm alone

         10  represents about 7,500 properties annually, on an

         11  annual basis.

         12                 We do take one- family homes, but we

         13  evaluate the case because of the limits on increases

         14  and assessments, a lot of one- family homes aren't

         15  over- assessed based upon their value, which we have

         16  to prove, and the problem is the increasing tax base

         17  with one- family homes, rather than the assessments.

         18                 CHAIRPERSON FIDLER:  I may take your

         19  cards before you leave because I get calls all the

         20  time from constituents who complain about their

         21  assessments, and they have told me they have trouble

         22  getting lawyers to represent them.  So actually, I'd

         23  be interested in referring some of those.

         24                 MR. SCHECHTER:  Actually Chairman

         25  Weprin, we did try a one-family home a few years ago
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          2  on Staten Island and we did get substantial

          3  reductions for that.  But in all of our processes,

          4  if a one- family homeowner calls us, we evaluate it,

          5  and we act almost like a buffer for the City.  We

          6  try to explain the process, and go over especially

          7  the concept with market value and the flack notices

          8  that they get when they say, "your market value has

          9  gone up to $10 million," people think their

         10  assessments are going up based upon that.

         11                 So we do act as a buffer, and most of

         12  the time when we evaluate the cases, we explain to

         13  potential clients whether they have a case or not,

         14  and most of them don't unfortunately.

         15                 CHAIRPERSON WEPRIN:  Do you charge a

         16  fee for that evaluation?

         17                 MR. SCHECHTER:  No.

         18                 CHAIRPERSON WEPRIN:  Okay.  Then I'll

         19  definitely take your card.

         20                 COUNCIL MEMBER JACKSON:  I guess my

         21  final question is that I've heard all three of you

         22  give testimony, and I heard Mr. Moog say that he

         23  agrees with both of you basically on what your

         24  position is as far as not supporting the amendments

         25  to the City Charter.
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          2                 Do you also agree with what Mr. Moog

          3  said as far as his testimony about stripping away

          4  the qualifications of future appointees by the

          5  president of the Tax Commission?

          6                 MR. SCHECHTER:  Yes, I think it's in

          7  everyone's interest, the City's and the taxpayer, to

          8  have a knowledgeable person review the assessments.

          9  These assessment review hearings take an average of

         10  no more than five minutes each.  So, it's not like

         11  when you're going before a judge, where you can

         12  explain the case and go over everything.  It's

         13  someone who's knowledgeable in the field, and it's

         14  important that they have qualifications.

         15                 COUNCIL MEMBER JACKSON:  Ms. Lewis,

         16  do you also agree with Mr. Moog?

         17                 MS. LEWIS:  Absolutely, in terms of

         18  the fact that the hearing officers must be

         19  experienced and understand the tax system.  I do

         20  agree with him

         21                 COUNCIL MEMBER JACKSON:  Okay, thank

         22  you very much.

         23                 Thank you Mr. Chair.

         24                 CHAIRPERSON FIDLER:  Thank you

         25  council member.               I believe Council
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          2  Member Sears had a question.

          3                 COUNCIL MEMBER SEARS:  Yes, thank you

          4  Mr. Chair.

          5                 What in the proposal would benefit

          6  you and the Association, and would like to see

          7  retained?  And perhaps if language has to be cleaned

          8  up, that could be worth it.  But what in it would

          9  enhance what you do, would simplify it, and help you

         10  to do it better?

         11                 MR. SCHECHTER:  We have no objection

         12  to merger of the two separate agencies in

         13  administrative functions.  To combine staff may make

         14  sense, that's beyond our expertise.

         15                 But what we would like to make sure

         16  that the substantive determinations are kept

         17  separate and distinct. Qualifications for at least

         18  at the Tax Commission level be retained or expanded

         19  to include other qualified people, and just to make

         20  sure that the functions of the new combined agency

         21  doesn't change from what the Tax Commission has

         22  existed over the past 15 to 20 years.

         23                 MS. LEWIS:  Yes, efficiencies for the

         24  Tax Commission can only benefit everyone; the City,

         25  the taxpayer, and we as practitioners.
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          2                 We have absolutely no objection to

          3  joint administration of the two separate bodies, and

          4  can fully understand why that would work better.

          5  Again if it works better for the City, it will be

          6  better for us and our clients.

          7                 COUNCIL MEMBER SEARS:  So it's

          8  important, that's what hearings are about is to see

          9  how something can be made better and improved on.

         10                 So actually, it's important for you

         11  to retain the independence for the professionals

         12  that you engage to do this? That seems to be a very

         13  key element here.

         14                 MS. LEWIS:  Exactly.

         15                 COUNCIL MEMBER SEARS:  So that needs

         16  to be clarified more than it is now.  You can't have

         17  it so ambiguous that it means that anyone can do

         18  that.

         19                 Am I correct on that interpretation?

         20                 MS. LEWIS:  Yes, we would agree with

         21  you on that one.

         22                 COUNCIL MEMBER SEARS:  Is that the

         23  major, major element of not agreeing with this?

         24                 MS. LEWIS:  It is the major element.

         25                 COUNCIL MEMBER SEARS:  Okay, that's
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          2  what I wanted to know.

          3                 MS. LEWIS:  The professional staff,

          4  the reviewing staff at the Tax Commission, needs to

          5  be as experienced, knowledgeable and efficient as

          6  they are now.  We don't want to see any dilution of

          7  that.

          8                 COUNCIL MEMBER SEARS:  Okay, it would

          9  seem that that could be a very key consideration in

         10  the language and in reviewing this bill.

         11                 Thank you very much.

         12                 MS. LEWIS:  Thank you.

         13                 CHAIRPERSON FIDLER:  Thank you

         14  council member. Any other questions from any

         15  colleagues?

         16                 Seeing none, thank you very much for

         17  coming, and taking out time from your busy schedules

         18  to come and testify.

         19                 This concludes the hearing of the

         20  Finance Committee.  We are now adjourned.

         21                 (Hearing concluded 11:20 a.m.)
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