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Oversight: The Mayor’s Proposed Amendments to the 421-a Tax Benefit Program: 
City-Wide Affordable Housing, Deeper Affordability, and a Mansion Tax. 
INTRODUCTION
On June 1, 2015, the Committee on Housing and Buildings, chaired by Council Member Jumaane D. Williams, will hold an oversight hearing entitled “The Mayor’s Proposed Amendments to the 421-a Tax Benefit Program: City-Wide Affordable Housing, Deeper Affordability, and a Mansion Tax.” The Committee expects to receive testimony from representatives of the Administration, housing advocates, legal service providers, members of the real estate industry, and other interested members of the public.
BACKGROUND
In 1971, the State enacted section 421-a of the New York State Real Property Tax Law (421-a program) in response to a housing and construction slump.
 The program originally provided a ten-year tax exemption for residential development on land that, three months before construction began, was vacant, predominantly vacant, underutilized or improved with a non-conforming use.
 During the construction period, and the first two years of the ten-year exemption period, there was a total exemption from taxes on the increased value of the land and on the value of improvements made to the land.
 The value of the exemption then decreased every two years for the rest of the ten-year period.
 The original 421-a program also required that rents for the first occupants be at least 15% less than those in comparable newly constructed units.
  
The 421-a program has been regularly renewed since 1971 and at each renewal changes have been made to the program to address the State’s and the City’s changing needs.  While the original program was intended to spur development, many of the updates to the program were designed to encourage the creation of affordable housing. Some of the more important changes to the 421-a program are summarized below.
Local Control
One of the first significant amendments to the 421-a program was to provide New York City with some local control over the program. In 1983, the State authorized the City to enact local laws to “restrict, limit or condition the eligibility, scope or amount” of 421-a benefits awarded.
 The City has used this power to limit the amount of tax benefits offered under the 421-a program and to expand the 421-a program’s affordability requirements and the areas to which they apply.

Geographic Exclusion Areas (GEAs)
As the program evolved, the City and State developed Geographic Exclusion Areas (GEAs). Projects located in the GEAs are ineligible for the 421-a tax benefits unless construction is carried out with substantial government assistance or at least 20% of the units located on-site
 are affordable to low- and moderate-income households.
 The GEAs currently encompass the following areas: 

· The Bronx: Portions of Claremont and Crotona Park;

· Queens: Portions of Long Island City, Astoria, Woodside, Jackson Heights, and the East River Waterfront;

· Staten Island: Portions of St. George, Stapleton, New Brighton, and Port Richmond;
· Brooklyn: Downtown Brooklyn, portions of Red Hook, Sunset Park, East Williamsburg, Bushwick, East New York, and Crown Heights; and

· Manhattan: All of Manhattan.

Benefit Period
The original 10-year benefit period has been substantially changed over the years. A summary of the current tax exemption periods under the current 421-a program are detailed in the table below:
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Prevailing Wage Requirements
In 2007, 421-a benefits were limited to applicants that agreed to pay all building service workers a prevailing wage for the duration of the exemption.
 But this limitation does not apply, to buildings that (1) have fewer than 50 dwelling units or (2) have at least 50% of the dwelling units affordable to those at or below 125% of Area Median Income (AMI).
 
Benefit Cap

 
The 2007 amendments to the 421-a program also resulted in a benefit cap for market rate units.
  Currently, when the assessed value of a unit goes above roughly $77,000 owners must pay taxes on the portion that is above $77,000.
  However, this cap does not apply where a project is built with substantial government assistance or 20% of the on-site dwelling units are kept affordable.
 
THE MAYOR’S PROPOSED AMENDMENTS TO 421-A 

According to the Department of Finance, in Fiscal Year 2014, the 421-a tax exemption applied to 162,741 residential units
 and cost the City over $1 billion in lost tax revenue.
 With the program set to expire on June 15, 2015, the State and City must decide how to proceed with the program. The Administration has put forth a plan (the Mayor’s Plan) for amending the 421-a program in the following ways:  
Mandatory Affordable Housing 

As noted above, under the current 421-a tax benefit program, projects within the GEAs are ineligible for 421-a benefits unless they provide 20% on-site affordable housing or are built with substantial government assistance.
 Projects outside the GEA are not required to provide affordable housing, but may be eligible for longer benefit terms if they choose to do so.
 Under the Mayor’s Plan, the GEAs would effectively be expanded citywide: no projects would be eligible for 421-a benefits unless they include affordable housing. Developers would be allowed choose one of three affordable housing options:
· Option A
· At least 10% of the units are affordable to families whose household income does not exceed 40% of AMI;

· At least 10% of the units are affordable to families whose household income does not exceed 60% of AMI;

· At least 5% of the units are affordable to families whose household income does not exceed 130% of AMI; and 

· The developer does not receive government grants, loans, or subsidies, but may receive proceeds from tax exempt bonds or low income housing tax credits.
· Option B

· At least 10% of the units are affordable to families whose household income does not exceed 70% of AMI; and

· At least 20% of the units are affordable to families whose household income does not exceed 130% of AMI.
· Option C
· At least 30% of the units are affordable to families whose household income does not exceed 130% of AMI; and

· The developer does not receive government grants, loans, or subsidies.
Benefits/Limitations

Under the current 421-a program, the tax exemption periods include a construction period exemption lasting for up to 3 years, and then range from 10 years to 25 years (with a 21-year full exemption followed by a gradual decrease), as shown in the table on page 4.
 All affordable units created through the 421-a program are required to be rent stabilized for a period of 35 years  (regardless of the duration of the tax exemption) and any tenants in residence at the expiration of the benefit period have the right to remain as rent-stabilized tenants for the duration of their tenancy.  Market-rate units must remain stabilized for the life of the tax exemption.


Under the Mayor’s Plan, the 421-a program would be expanded to allow all projects to receive a full tax exemption during the construction period (up to a maximum of three years), for 25 years following construction, and a partial exemption for the last 10 years
. Affordable units created through the 421-a program would be required to remain rent stabilized for the full 35 years and any tenants in residence at the expiration of the benefit period would have the right to remain as rent-stabilized tenants for the duration of their tenancy. Market units, however, would only be subject to rent-stabilization until such units meet the requirements for vacancy decontrol.
  In addition, the Mayor’s Plan would arguably remove the benefit cap described on page 5. 
The Mayor’s Plan would limit the 421-a program benefits by (1) barring cooperative and condominium units from receiving 421-a benefits, and (2) limiting the exceptions to the prevailing wage requirements to buildings (i) with fewer than 30 dwelling units (rather than 50 dwelling units, as under the current program) or (ii) where all units are affordable and 50% of the dwelling units are affordable to those at or below 125% of AMI (rather than placing affordability restrictions on just 50% of the dwelling units, as under the current program).

Extension 

The Mayor’s Plan would allow projects receiving benefits under the current 20- and 25- year 421-a benefit plans to apply for an extension of such benefits. Where such projects (1) keep at least 20% of units affordable to families whose household income does not exceed 80% of AMI, on average, and (2) make at least 5% of units affordable to families whose household income does not exceed 130% of AMI, then the project will be eligible for an additional 10 to 15 years of tax exemption (a 50% exemption) after the original 421-a benefit period expires. 
Mansion Tax


Under current law, residential property transfers are subject to the Real Property Transfer Tax,
 the State’s Real Estate Tax
 and, if the sales price is $1 million or more, the State’s mansion tax of 1%.
 Under the Mayor’s Plan, if the sales price for a one, two or three family home, an individual condominium unit or an individual cooperative unit is greater than $1.75 million, the property transfer would also be subject to a City mansion tax. Where the price is between $1.75 million and $5 million, the tax rate would be 1% of the sale price. Where the price is over $5 million, the tax would be 1.5% of the amount by which the sale price exceeds $5 million, plus $50,000. The Administration has estimated that the City mansion tax would raise between $180 million and $200 million per year.  The increased revenue would be dedicated to building or preserving additional affordable housing. 

CONCLUSION

 The 421-a program has gone through many changes in the more than 40 years since it was originally enacted. This hearing will provide the Council with an opportunity to learn more about the Mayor’s proposed changes to the 421-a program. It will also afford housing advocates, legal services providers, members of the real estate industry, and the general public an opportunity to weigh in on such proposed changes. 
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