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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to food vendors.

I.
INTRODUCTION
On Friday, February 29, 2008, the Committee on Consumer Affairs, chaired by Council Member Leroy G. Comrie, Jr., will conduct its first hearing on Introductory Bills No. 446 (“Intro. 446”), and No. 447 (“Intro. 447”), two proposals to amend the administrative code of the city of New York in relation to food vendors. Those invited to testify include the New York City Police Department, the Department of Consumer Affairs, the Department of Health and Mental Hygiene, the Department of Small Business Services, the Criminal Justice Coordinator, the Department of Finance, several Chambers of Commerce, several Business Improvement Districts, veteran vendors and other interested parties.

II.
BACKGROUND

New York has a long and extensive history regulating the street vending industry. As early as 1894, in an effort to provide assistance to wounded Civil War veterans, the State legislature passed legislation that exempted veterans from existing municipal regulations that limited street peddling to certain areas.
 Subsequently, state law has afforded cities in New York State with populations exceeding one million greater autonomy with respect to the regulation of veteran and disabled veteran vendors.
 
In the past several decades local laws have placed greater restrictions on street vending in New York City, including a 1979 cap on the number of general vendor licenses issued
 and a 1983 law that limited the number of food cart permits to 3,000 and  restricted the zones where food vending carts would be permitted.
 Strict enforcement of the cap on food cart permits has resulted in a waiting list 2,500 people long,
 with an estimated waiting time of four years.


In the early 1990s, the Giuliani administration took steps to limit the number of food vendor permits one person or entity could hold.
 At that time, almost twenty percent of the food cart permits were owned by three or four individuals who leased them to businesspeople unable to obtain food vendor permits due to the 3000 permit cap.
 In 1995 Mayor Giuliani signed a bill that limited each person or entity to one permit,
 claiming that the concentration of so many permits in the hands of a few was unfair
 and that this legislation would “restore the city’s vending industry to what it was intended to be, a business of small, independent entrepreneurs.”


During this time, the Giuliani administration also took steps to further limit the locations in which vendor carts were permitted to operate. After proposing a more sweeping plan that was met with much resistance by the vendor community, a compromise was reached  that prohibited food vending on 100 blocks in New York City, primarily in midtown and downtown Manhattan, and prohibited non-food vending on 49 blocks.

PROPOSED INT. NO. 446 


Proposed Int. No. 446 would amend the Administrative Code by permitting multiple full term food vending permits to be issued to those exclusive distributors or manufacturers that held multiple permits as of December 31, 1995.  A sworn affidavit will be required as proof of an applicant’s status as exclusive distributor or manufacturer and holder of multiple permits as of that date.  The applicant shall be entitled to the same number of permits as he or she originally held.   The new permits shall only be issued to those applicants who have not previously had a permit suspended or revoked and are found by the commissioner to be able to conduct, maintain and operate a food vending business. 


Additionally, Proposed Int. No. 446 will add a new paragraph to section 17-314 of the Administrative Code requiring that those applicants issued permits under the proposed legislation vend the same food items that were the subject of their original distribution agreement.  The newly issued permits will not be transferrable without approval by the Commissioner and such permits will be automatically revoked if they are transferred without approval.  Holders of multiple permits issued under this proposed legislation will be entitled to lease a vehicle or pushcart to a licensed food vendor provided that the permit holder files proof of ownership and sets forth the food items to be vended from the vehicle or cart.  The permit holder must file the lease agreement with the Department of Consumer Affairs and, unless other action is taken disapproving the agreement, it will be deemed approved thirty days after filing. The Commissioner will evaluate such lease agreements to determine that, among other things, the terms of the agreement are fair and reasonable and the result of balanced negotiations.  Violations of these provisions may be the basis for suspension or revocation of all the permits issued to the holder.  

PROPOSED INT. NO. 447


Proposed Int. No. 447 would amend the Administrative Code to exempt veterans from the existing 3000 limit on the number of food cart permits, enabling a permit to be issued to any veteran who holds a valid food vending license. Each veteran licensee will be entitled to hold only one pushcart permit at a time.  
Int. No. 446

By Council Members Avella, Nelson, Palma, James, Monserrate and Ignizio

..Title

A Local Law to amend the administrative code of the city of New York, in relation to food vendors.

..Body

Be it enacted by the Council as follows:
Section 1.  Legislative findings and intent.  Local Law 15 of 1995 restricted the number of food cart permits that the Department of Health and Mental Hygiene could issue to individuals engaged in the food vending business to one full-term or temporary food vendor permit per individual, corporation, partnership or other business entity.  This measure was taken in an effort to stop the illegal leasing of such permits by multiple permit holders for exorbitant sums.  However, an unintended effect of this local law was that such restriction also affected certain small business owners who held multiple full-term permits and who were exclusive distributors or manufacturers.  These exclusive distributors or manufacturers must rely on their ability to maintain a profitable number of pushcarts that can legally purvey their food products on the City streets.  Such pushcarts or vehicles each require a valid full term food vendor permit from the Department of Health and Mental Hygiene .

Accordingly, the Council finds it necessary that legislation restoring multiple push-cart permits to exclusive distributors or manufacturers, who lost such permits by Local Law 15 of 1995, is necessary.


§ 2.  Item (A) of clause (ii) of subparagraph (a) of paragraph 3 of subdivision f of section 17-307 of the administrative code of the city of New York, as amended by local law number 27 for the year 1997, is amended to read as follows:

3.(a) (ii) (A)  Except as otherwise provided in items (B) and (C) of this clause, on and after January first, nineteen hundred ninety-six, and on every renewal date thereafter, a permit holder may not renew more than one permit, whether full-term or temporary.  Such permit shall be renewed provided that all other requirements for renewal under the provisions of this subchapter and any rules promulgated pursuant thereto are complied with, the license of the person to whom the permit was issued or the permit has not been revoked or suspended and such person has not committed a violation or violations which could be a basis for permit or license suspension or revocation.

§ 3.  Clause (ii) of subparagraph (a) of paragraph 3 of subdivision f of  section 17-307 of the administrative code of the city of New York, as amended by local law number 27 for the year 1997, is amended by adding a new item (C), to read as follows:

(C) (I) Notwithstanding any other contrary provision of law, any person who prior to December 31, 1995 operated an exclusive distributor or a manufacturer of food vending products, who held more than one full term permit issued pursuant to this subchapter, shall be issued the number of additional full term permits such person held on December 31, 1995.  A sworn affidavit evidencing exclusive distributorship or manufacturer status shall be satisfactory proof that an applicant for multiple full term permits was an exclusive distributor or manufacturer prior to December 31, 1995 and at the time of the application.
(II)  Any person who is eligible for the issuance of additional full term permits pursuant to subitem (I) of this item shall be issued the number of permits originally held by such permit holder.

(III) Additional full term permits shall be issued pursuant to subitem (I) of this item only to persons who have not, at the time of application for such additional full term permits, had a permit issued pursuant to this subchapter revoked or suspended and who are found, to the commissioner’s satisfaction, to be fit and able to conduct, maintain and operate a food vending business.  Such permits shall be renewed provided that an applicant has complied with all other requirements for renewal under the provisions of this subchapter, and any rules promulgated pursuant thereto, and such person has not committed a violation or violations which would be a basis for suspension or revocation of such permits.

§  4.  Section 17-314 of the administrative code of the city of New York, as amended by local law number 27 for the year 1997, is amended by adding a new paragraph e, to read as follows:

e.  Not use or permit anyone else to use a food vending vehicle or pushcart for vending any foods other than those authorized for sale by the commissioner or board unless prior written approval has been obtained from the commissioner or board; provided, however, that an exclusive distributor who has been issued more than one temporary permit pursuant to subitem (I) of item (C) of clause (ii) of subparagraph (a) of paragraph three of subdivision f of section 17-307 of this subchapter must primarily vend or permit anyone else using a pushcart or vehicle for which such exclusive distributor has a full term permit to primarily vend, the food vending product that was the subject of the exclusive distribution agreement, pursuant to subitem (I) of item (C) of clause (ii) of subparagraph (a) of paragraph three of subdivision f of section 17-307 of this subchapter.

§ 5.
Section 17-314.1 of the administrative code of the city of New York, as amended by local law number 27 for the year 1997, is amended by adding a new paragraph d, relettering the current paragraph d as paragraph e, and adding a new subparagraph 3 to new paragraph e, to read as follows:


d.  Any transfer of ownership by a company, corporation, partnership or limited liability corporation holding multiple full term permits must be approved by the commissioner.  Furthermore, any such transfer in an exclusive distributor or a manufacturer who has been issued more than one full term permit pursuant to item (C) of clause (ii) of subparagraph (a) of paragraph three of subdivision f of section 17-307 of this subchapter shall result in the automatic revocation of all such additional full term permits issued to such persons pursuant to such provision, if approval is not given.


[d.] e.  Notwithstanding the provisions in subdivisions a, b and c of this section.


3.  an exclusive distributor or a manufacturer who has been issued more than one full term permit pursuant to item (C) of clause (ii) of subparagraph (a) of paragraph three of subdivision f of section 17-307of this subchapter may lease a vehicle or pushcart owned by such exclusive distributor or manufacturer with such exclusive distributor’s or manufacturer’s full term permit attached thereto to a person licensed as a food vendor pursuant to this subchapter if (a) such exclusive distributor or manufacturer files with the department the bill of sale or other proof of ownership for such vehicle or pushcart with a duly issued sales tax receipt attached thereto; and (b) such lease agreement sets forth the food product which may be primarily sold using such vehicle or pushcart; and (c) such lease agreement is approved by the department, provided, however, that if such lease agreement is not approved or disapproved within thirty calendar days after such lease agreement is filed with the department, such lease agreement shall be deemed to be approved by the department.  The commissioner shall promulgate rules establishing the standards by which the department shall evaluate such lease agreements and such standards shall include, but not be limited to, requirements that such lease agreements contain fair and reasonable terms based upon such factors as the cost of purchasing and maintaining such pushcart or vehicle and that the terms of such lease agreements are the result of an arm’s length negotiation between the parties thereto.  Subleasing of any such vehicle or pushcart owned by such exclusive distributor or manufacturer with such exclusive distributor’s or manufacturer’s temporary permit attached thereto is prohibited.  Authorized officers and employees of the department of business services and the department of investigation may assist the commissioner and the department in effectuating the provisions of this paragraph.  Any violation or violations of the provisions of this paragraph or rules promulgated hereunder by an exclusive distributor or a manufacturer who has more than one full term permit pursuant to item (C) of clause (ii) of subparagraph (a) of paragraph three of subdivision f of section 17-307of this subchapter may be the basis for suspension or revocation of all of the permits issued to such exclusive distributor or manufacturer pursuant to this subchapter. 
§6.  This local law shall take effect one hundred twenty days after its enactment provided, however, that the department of health and mental hygiene may take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.

Int. No. 447

By Council Members Avella, Gerson, Palma, James, Monserrate and Ignizio

..Title

A Local Law to amend the administrative code of the city of New York, in relation to food vendors.

..Body

Be it enacted by the Council as follows: 

Section 1.  Legislative findings and intent.  The administrative code defines a food vendor as a “person who hawks, peddles, sells or offers food for sale at retail in any public space.”  Pursuant to the code, food vendors must be licensed by the Department of Health and Mental Hygiene (“DOHMH”) to operate on the streets of New York City.  In addition to obtaining a food vending permit, a food vendor may only use a pushcart that has been inspected and permitted by DOHMH.  

Presently, there is no restriction on the number of food vending licenses that may be issued.  Accordingly, anyone may file an application with DOHMH and, providing such applicant presents the required documentation, he or she will receive a food vending license.  Presently, approximately 9,200 people have such licenses.  However, the city does restrict the number of food cart permits to 3000 (plus some 200 borough-specific permits and 100 permits to disabled persons, disabled veterans and veterans).  

Pursuant to the general business law, 85 honorably discharged members of the armed forces of the United States, who are physically disabled as a result of injuries received while in the service of the armed forces, may vend in specified areas of Manhattan that are otherwise closed to vending due to local law, ordinance, rule or regulation.  By January 31, 2007, that number will reach, and be thereafter limited to, 105.  However, due to the city’s restriction on the number of permissible cart permits, many physically disabled licensed food vendors are de facto restricted from operating in these specified areas.

Accordingly, the Council finds that it is warranted to adopt legislation that removes the limitations on food vending permits for disabled veteran vendors.            

§2.  Subparagraph a of paragraph 2 of subdivision b of section 17-307 of the administrative code of the city of New York, as amended by Local Law 27 of 1997, is hereby amended, to read as follows:  

(a) Except for licensees subject to the provisions of article four of the general business law, [O] on and after July thirtieth, nineteen hundred eighty-three, no new full-term permits shall be issued to any persons until the number of such permits which are in effect is less than three thousand. Thereafter, the maximum number of [such] full-term permits which may be in effect shall be three thousand and no new permits shall be issued in excess of such maximum number. Notwithstanding the limitations on the issuance of new full-term permits, a permit issued prior to July thirtieth, nineteen hundred eighty-three which is in effect shall be renewable by the licensee to whom the permit was issued subject to the provisions of subparagraph (f) of this paragraph and provided that all other requirements for renewal under the provisions of this subchapter and any rules promulgated pursuant thereto are complied with, the license of the person to whom the permit was issued or the permit has not been revoked or suspended and the licensee has not committed a violation or violations which could be a basis for permit or license revocation or suspension.

§3.  Paragraph 2 of subdivision b of section 17-307 of the administrative code of the city of New York, as amended by Local Law 27 of 1997, is hereby amended by the addition of a new subparagraph g, to read as follows:  

(g)  There shall be no restriction on the number of pushcart permits authorized and issued to applicants subject to the provisions of article four of the general business law, except that no such licensee may contemporaneously hold more than one pushcart permit.

§4.  Subparagraph b of paragraph 3 of subdivision b of section 17-307 of the administrative code of the city of New York, as amended by Local Law 27 of 1997,  is hereby amended, to read as follows:  

(b) Preferences shall be given in the issuance of permits pursuant to this paragraph and in the placement on such waiting list to the following categories of persons in the following order:
 
(i) Veterans who on August second, nineteen hundred ninety-one held a valid general vendor's license issued by the department of consumer affairs pursuant to subchapter twenty-seven of chapter two of title twenty of the code by virtue of having claimed a disability.
  
[(ii) Disabled veterans.]
 
[(iii)] (ii) Disabled persons.
  
[(iv)] (iii) Veterans.

§5.  This local law shall take effect sixty days after it shall have been enacted into law; provided that the commissioner may take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, promulgating rules.
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