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Oversight:
Examining the effects of the Bush Administration's proposed changes to the Federal Labor Standards Act and the United States Department of Labor's suggestions to change overtime pay provisions.

On Thursday, February 12, 2004, the Committee on Civil Service and Labor, chaired by Council Member Joseph P. Addabbo, Jr., will hold a hearing to investigate the effects of the proposed changes to the overtime rules by the United States Department of Labor on New York City workers. Invited to testify are representatives from the New York City Central Labor Council, Patrolmen's Benevolent Association, Detectives Endowment Association, Captains Endowment Association, Sergeants Benevolent Association, Lieutenants Benevolent Association, Teamsters Local 831, SEIU 1199, SEIU Local 246, Uniformed Fire Officers Local 854, Uniformed Firefighters Local 94 and the New York State Nurses Association.

Background:

Some of the most important protections for working families today are part of the Federal Labor Standards Act (“FLSA”) of 1938 (29 USC 207).
 The FLSA sets the minimum standards for wages and overtime, including determining which employees are entitled to overtime and when employees cannot be required to work overtime without any additional pay.  Generally, unless an employee is exempted from FLSA’s overtime provisions, he or she must be paid one and a half times his or her regular hourly rate for any hour exceeding the 40-hour workweek.  Under the FLSA’s overtime rules, some 80 million workers must now be paid time and a half for more than 40 hours of work per week.  

Under current FLSA regulations, about 79 percent of all workers are guaranteed the right to overtime pay.  Currently, there are three factors used in determining whether or not an employee is eligible for overtime pay: 

(1) The employee’s level of pay (at a certain level, employees are not entitled to overtime pay)

(2) Whether or not the employee is salaried or an hourly worker

(3) Whether or not the employee performs certain job duties (i.e. independent contractors, trainees, executives, seasonal employees, farm workers, domestic service workers who reside with the employer, employees of movie theaters are examples of categories of workers who are ineligible for overtime pay). 

On March 6, 2003, President Bush and the United States Department of Labor (“DOL”) called upon Congress to amend the FLSA with respect to the rules for overtime pay.  The Family Time Flexibility Act (H.R. 1119) was passed by the United States House of Representatives on April 9, 2003.  The accompanying legislation (S. 317) was referred to the United States Senate Committee on Health, Education, Labor, and Pensions on February 2, 2003, but has not moved.

Although the Congressional bills to amend the FLSA are stalled in the United States Senate, the DOL still has the administrative authority to alter and implement rules.  On September 10, 2003, the Senate approved an amendment to the fiscal year 2004 Labor, Health and Human Services and Education appropriations bill (H.R. 2660) to ban the DOL from implementing the proposals to administratively change the overtime rules guaranteed under FLSA.  The House version of the bill did not contain these provisions.  After the conference committee merging the Senate and House versions of the bill concluded, the President threatened to veto the bill if the provisions were not included.  Last month, the Senate passed an appropriations bill giving the President and the DOL the ability to implement rules that would increase employer pressures on employees to work longer hours with no extra pay.

The DOL proposed regulations would raise the maximum salary level for an employee to earn overtime pay from $155 per week to $425 per week.  This would mean that any employee who receives under $425 per week would be eligible for overtime pay.  DOL argues that this would increase the total number of eligible overtime recipients by approximately 1.3 million people.  However, as a study produced by the Economic Policy Institute (“EPI”)
 points out, while this increase would initially add more eligible people, it would include fewer people over time, as it is not based on inflation.  In addition, earnings of $425 per week only amounts to $22,100 per year.

It should also be noted that the proposed DOL regulations would remove just as many employees at the top end of the pay scale as it would add to the bottom end of the scale.  DOL proposed a new exemption that would deny employees who earn more than $65,000 per year from earning overtime compensation.

The exemption from overtime pay requirements for professional employees would be expanded, so that an employee would no longer be required to have obtained an advance degree to be excluded from overtime pay protections.  High School education or some amount of training and experience in the armed forces would be all that is necessary to fall into the “learned professional” exemption.  The “executive” exemption would be expanded to deny overtime to low-level supervisors who do not have real discretionary authority, who do the same work as those who they supervise, and who spend minimal time performing managerial functions.  As EPI states in its study, “frontline supervisors like fire sergeants and floor supervisors in retail stores who devote most of their time to the same duties as the employees they supervise will become exempt ‘executives’ and lose their overtime eligibility.”

The exemption for “administrative” employees would be changed from an employee doing “staff” rather than “production” work to mean holding a “position of responsibility.”  The requirement that independent judgment be used would be removed as well.  Finally, the “primary duty” test would be changed to mean that if an employee performs any excepted task, then they would be disqualified from being able to obtain overtime pay.

The DOL has also issued a summary of its March 2003 proposals to employers, and has suggested how employers could cut the pay of many workers and avoid paying overtime if the new regulations go into effect.  DOL suggests that employers:

1. Adhere to a 40-hour work week.

2. Raise salaries to the proposed $22,100 ($425 per week) threshold, making them ineligible for overtime pay.

3. Make a “payroll adjustment,” so that an employee’s annual pay would be converted to an hourly rate and cut, with overtime added to equal the former salary.

It should be noted that, in regards to all three suggestions, DOL Spokesman Ed Frank has stated that “we’re not saying anybody should do any of this.”
  In addition, the DOL does not view the third suggestion as a pay cut.  Rather, according to the DOL Wage and Hour Division Administrator Tammy McCutchen, the third suggestion would allow the employer to “maintain the pay at the current level” in accordance with the proposed overtime rules.

� Attached hereto as “Appendix A.”


� According to a study prepared by the Economic Policy Institute, see footnote 4, approximately 1.3 million workers will become eligible for overtime pay with the proposed DOL changes, while 1.3 million workers in the upper end of the pay scale ($65,000) who are currently eligible would become exempt.


� According to the same study noted in footnote 2, approximately 2.5 million salaried employees and 5.5 million hourly employees would lose their right to overtime pay if the proposed rules are adopted.  These numbers vary, based on the job duties that fall into the third eligibility factor.


� Attached hereto as “Appendix B.”


� Economic Policy Institute, Eliminating the Right to Overtime Pay, released June 26, 2003, pp. 4.


� Associated Press report to CNBC, Jan. 5, 2003. http://msnbc.com/id/3882629


� Id.
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