
DeNora M. Johnson, Esq.









          Counsel to the Committee

Israel Rodriguez

Policy Analyst

Corinne Rivers

Policy Intern

Aaron Walker

Policy Intern

[image: image1.png]




THE COUNCIL
REPORT OF THE GOVERNMENTAL AFFAIRS DIVISION
Robert Newman, Legislative Director

Alix Pustilnik, Deputy Director, Governmental Affairs

 
COMMITTEE ON GOVERNMENTAL OPERATIONS

Hon. Simcha Felder – Chair
INT. NO.  586-2007:

By The Speaker (Council Member Quinn) and Council Members Felder, Rivera, Comrie, Fidler, de Blasio, Dickens, Arroyo, Jackson, Garodnick, Gentile, Gerson, Gioia, Gonzalez, James, Lappin, Mark-Viverito, McMahon, Nelson, Recchia Jr., Reyna, Seabrook, Sears, Stewart, Vacca, Weprin, White Jr., Liu and Mendez (in conjunction with the Mayor)
TITLE:


A Local Law to amend the New York city charter and the administrative code of the city of New York, in relation to campaign finance.

I. INTRODUCTION


On Tuesday, June 12, 2007, the Committee on Governmental Operations, chaired by Council Member Simcha Felder, will consider Introduction Number 586-2007 (the “bill”), the comprehensive campaign finance reform bill introduced by Council Speaker Christine Quinn and Chairman Simcha Felder in conjunction with Mayor Michael Bloomberg.  The bill would amend and add certain sections of the New York city charter (“Charter) and the administrative code of the city of New York (“Code”) in relation to campaign finance to accomplish three goals:  (1) protect candidates by improving fairness, timeliness and responsiveness of the New York City Campaign Finance Board (“Board”) and its staff; (2) make all rules clear, consistent and fair so candidates can easily comply with the New York City Campaign Finance Act (“Act”) and the New York City Campaign Finance Program (“Program”); and (3) reduce the appearance of undue influence associated with contributions from those doing business with the City
.  


Specifically, the bill would:  (1) establish clear, hard deadlines for the completion of Board audits and fair procedures for candidates challenging Board determinations; (2) reduce the contribution limits for persons doing business with the city; (3) ban contributions from business entities, such as limited liability companies and partnerships; (4) expand the definition of intermediary; (5) rein in matching funds in non-competitive elections; and (6) encourage smaller contributions and provide a greater voice to everyday New Yorkers by implementing a 6-to-1 public matching fund ratio for contributions up to $175.


Those invited to testify at this hearing include the Administration, Board, good government and advocacy groups, election attorneys and other interested parties. 

II. BACKGROUND


The Program was established in 1988 to increase participation in the electoral process regardless of access to wealth, and to reduce undue influence by small concentrations of large contributors and special interests.
  Since the Program’s inception, it has proven to be a successful campaign finance program and a model for the nation.  


Pursuant to Charter section 1052, the Board is composed of five members,
 who are responsible for administering the Program in accordance with the Act, which is contained in Chapter 7 of Title 3 of the Code.  The Board’s powers are enumerated in subdivisions (5) through (12) of section 1052 of the Charter and throughout the Act.  The Board’s powers include, among other things, the power “to audit and examine all matters relating to the performance of its functions and any other matter relating to the proper administration of this chapter and of chapter 8 of title 3 of this code.”
  

III. ENCOURAGE PARTICIPATION AND FAIRNESS

In order to encourage participation and fairness, the bill seeks to:  (i) improve due process for candidates in Board adjudications; (ii) establish audit safeguards and deadlines for ordering the return of public funds; (iii) increase the matchability of smaller contributions; and (iv) protect candidates in numerous other ways.

A. Due Process in Adjudications

Currently, when the Board issues a determination that public funds must be repaid, a candidate may not be aware of his or her ability to appear before the Board and be heard regarding the determination, and if they do choose to appeal, the process of doing so may be unclear, and can involve ex parte communication between Board staff, who serve an investigatory role, and the Board members themselves, who should be considering impartially the charges.  

Section twenty-five of the bill would remedy part of this problem by specifying that the Board cannot issue a claim for repayment of public funds against any candidate or authorized committee without prior written notice to such candidate or committee and a reasonable opportunity to be heard by the Board. 

Further, in order to ensure that the Board’s conduct of hearings conforms with the due process protections afforded by the Citywide Administrative Procedure Act (“CAPA”) as codified in chapter 45 of the Charter
, section twenty-five of the bill would require that all repayment claims must be adjudicated before the Board in accordance with CAPA, unless the candidate waives the conduct of a formal hearing.  Also, the Board would have to adjudicate all claims for the repayment of public funds within thirty days of its issuance of a notice of violations and recommended penalties, which would accompany a final audit.   

Section twelve of the bill would ensure the Board’s compliance with CAPA by creating a necessary firewall between the investigative and adjudicatory powers and functions of the Board’s staff and requiring that such divisions of the Board’s staff must be separate and no staff member of the Board shall perform both investigative and adjudicatory tasks or functions. 

B. Audit Safeguards & Deadlines for Returning Public Funds

According to the Board, as of February 26, 2007, approximately thirteen months from the final disclosure report due after the 2005 general election, the Board had completed only 53% of the 200 outstanding final audits.
  Further, as of May 10, 2007, the Board had only completed 65% of the outstanding 200 final audits from the 2005 election cycle.
  To the extent candidates are complying in a timely manner with Board requests for documents necessary to complete the audit in a timely manner, this lack of a deadline for completing Board audits is unacceptable because it does not provide candidates with closure about the audits from the previous election cycle in a reasonable time.  

The bill would address this issue by amending several provisions of the Act and creating new provisions to impose obligations on the Board and candidates to reduce the time it takes the Board to complete audits.  The Board would also be required to provide candidates with timely resolution of repayment obligations and violations, if any, regarding past election cycles.  In creating such standards it is important to ensure that the Board may still fully audit campaigns to ensure compliance with the Act and recoup public funds in cases of violation.   


First, in order to ensure that Board audits are compliant with the standards applied to other governmental audits, which could also reduce the time necessary to complete audits of campaigns. The bill would require the Board to conduct audits of campaigns in accordance with generally accepted government auditing standard (“GAGAS”).  Some of the requirements of GAGAS as published by the United States General Accounting Office are:

1. Audit organizations performing audits in accordance with GAGAS must have an external peer review of their auditing practices at least once every three years by reviewers independent of the audit organization.

2. Auditors using GAGAS need to maintain their professional competence through continuing professional education by completing at least 80 hours of continuing professional education every 2 years.
3. Each audit organization performing audits using GAGAS should have an appropriate internal quality control system to ensure compliance with GAGAS. 
4. Auditors should use a sample of expenses as documented by reasonable documentation to determine if further investigation of a category of expenses is warranted.


Second, the bill would establish firm deadlines by which the Board must complete draft audits for participating, limiting participating, or non-participating candidates, which would be:  

1. For City Council and borough wide races – eight months after the submission of the final disclosure for the covered election 

2. For citywide races – ten months after the submission of the final disclosure for the covered election for citywide races.


If the candidate or their campaign manager participates in the Board’s audit training, then the Board must complete the final audit for such participating, limited participating and non-participating candidate within the following timeframes, unless the subject of the audit consents to a longer period of time in writing:

1. For City Council and borough-wide races – fourteen months after the final disclosure for the covered election; and 

2. For citywide races – sixteen months after the submission of the final disclosure for the covered election.  

However, if the candidate or their committee does not participate in audit trainings, the final audit timeframe would be extended by an additional two months.   Further, if a committee fails to respond to the Board’s request for additional information during the post-election audit process, the Board’s time for completing the draft and final audits would be tolled and extended by the number of days by which the committee has exceeded the original deadline for a response, so long as “the committee has received timely written notice of: (a) the original deadline to provide the information, which shall not have been less than thirty days from the date such information was requested, and (b) the commencement of the tolling period pursuant to this section.”  In cases where the candidate or committee has provided Board auditors with an inadequate documentation relating to the post-election audit, “the time period for completing the draft and final audits shall be tolled and extended by the number of days by which the committee has exceeded the original deadline for a response, provided that the committee has received timely written notice of: (a) the original deadline to provide the information, which shall not have been less than thirty days from the date such information was requested, (b) the commencement of the tolling period pursuant to this section and (c) the detailed reasons why the original response was inadequate.”  Finally, the aforementioned deadlines for the Board’s completion of draft and final audits would not apply in cases involving potential violation of the expenditure limits contained in the Act, alleged campaign-related fraud, other criminal issues, or issues that may constitute a breach of certification Board rules.  


The final audit would have to include the final resolution of all issues raised in the draft audit, except that where such final audit contains notice of violations and recommended penalties, the Board would also have to provide notice of a hearing in accordance with the requirements of CAPA.     

Third, section twenty-six of the bill would require that if the Board determines that a participating candidate or his or her principal committee has committed a violation or infraction of the Act or Board rules, “[s]uch determination shall only be made pursuant to a notice of violation and recommended penalties accompanying a timely issued final audit following a timely issued draft audit.”  The Act currently requires the Board to provide the candidate written notice and the opportunity to appear before the Board before assessing any penalty for such action.
  Section twenty-six of the bill would require that the Board send the candidate/committees formal notice of such right to appear before the Board when the Board sends the candidate or principal committee the final audit, unless such formal hearing is waived by the candidate or principal committee.

If the Board conducts a hearing regarding such allegations of violation and proposed penalties, the board must make its final determination within thirty days after the conclusion of the hearing.  The final determination must provide the candidate with a final audit and any notice claiming repayment of public funds.  In addition, the Board must include in every final determination: “(i) notice of the respondents’ right to bring a special proceeding challenging the board’s final determination in New York State supreme court brought pursuant to article 78 of the civil practice law and rules; and (ii) notice of the commencement of the four-month period during which such a special proceeding may be brought pursuant to article 2 of the civil practice law and rules.”

Fourth, in order to provide campaigns with timely resolution with respect to any potential violations issued pursuant to section 3-710.5 of the Act, section twenty-nine of the bill would add a requirement that any notice of violation or recommended penalties issued to a candidate must accompany the final audit.   But, if a candidate or committee has failed to respond to a request for information made by Board auditors or has inadequately responded during the post-election audit process, the Board’s time for service notice would “be tolled and extended by the number of days by which the committee has exceeded the original deadline for a response,” so long as “the committee has received timely written notice of: (a) the original deadline to provide the information, which shall not have been less than thirty days from the date such information was requested, and (b) the commencement of the tolling period pursuant to this section.”  

Finally, section 3-710 of the Act requires a candidate to use any excess funds to reimburse the campaign finance fund not later than ten days after all liabilities have been paid.
 Section twenty-four would remove the requirement that such reimbursement must be made “not later than ten days after all liabilities have been paid and in any event, not later than either the closing date of the final disclosure report, or the day on which the campaign finance board issues its final audit report for such participating committee, for such covered election, as shall be set forth in rules promulgated by the campaign finance board.”  However, removing this specific payment date would not mean that candidates would not be responsible for reimbursing the campaign finance fund.    
C. Increase Matchability of Smaller Contributions


Currently if a participating candidate meets the requisite threshold for eligibility, the participant will receive “payment for qualified campaign expenditures of four dollars for each one dollar of matchable contributions, up to one thousand dollars in public funds per contributor…”
 However, statistics show that small contributions from everyday New Yorkers are the majority of political donors.
  In attempting to eliminate the appearance of undue influence associated with contributions from “doing business” persons, and to equalize the voice of everyday New Yorkers in the political process, it is necessary to ensure that smaller contributions from average New Yorkers are important to candidates and to encourage candidates to seek those contributions.  It is also important to ensure that candidates from less affluent districts throughout the city still have access to sufficient funding to run successful campaigns and are not discouraged from participating in the Program. 


One way the bill would address these goals would be to increase the matchability ratio for smaller contributions of up to one hundred seventy five dollars.  Section eighteen of the bill would amend the Act to provide that if the participating candidate meets the eligibility threshold, the principal committee would receive payment for qualified expenditures of “six dollars for each one dollar of matchable contributions, up to one thousand fifty dollars in public funds per contributor (or up to five hundred twenty-five dollars in public funds per contributor in the case of a special election).” Under the six to one matching ratio, the maximum matchable portion of the contribution would remain close to the current maximum of one thousand dollars; however, smaller contributions would earn a higher matching rate, which would incentivize such smaller contributions.  While the full fiscal impact of this change is still being analyzed, it does not seem to be a substantial additional cost to the Program.  

D. Other Candidate Protections

The Act currently requires that candidates that seek to participate in the Program must file a certification of intention to abide by the Act and Board Rules by the first day of June in the year of the covered election, or such other date as the Board shall provide by rule.
  However, there is no provision in the Act that permits a candidate that has filed a certification to subsequently rescind such certification and withdraw from the Program (and the necessity of complying with the stricter rules for participating candidates) because the candidate has determined he/she faces no opponent or decides that he/she will not need public funding.   

Section three of the bill would address this problem in two ways.  First, it would extend the deadline by which a candidate has to file a certification of intention to participate in the Program to June tenth of the year of the covered election. This would allow candidates to determine whether they face a challenger in petitioning. Second, to the extent a candidate files a certification in advance of the June tenth deadline, such candidate can rescind such certification in writing to the Board on or before such date.  Both of these amendments would permit candidates to have more time to determine the competitive nature of their race and whether participating in the Program and accepting public funding is necessary.  

Expenditures in the final days preceding an election can be the most crucial to a campaign and the ability to budget properly and have final resolution about the amount of public funds that a participating candidate is entitled to and will receive is a vital part of that equation.  Section five of the bill would attempt to provide campaigns with more clarity about whether they will receive public funds and establish a fairer system for challenging the Board’s determination of non-payment of public funds.  

Specifically, subdivision four of section 3-705 of the Act would be amended to require the Board to: (1) schedule at least three dates for the payment of public funds to eligible participating candidates in the thirty days prior to the covered election; and (2) issue a written final determination specifying the basis for any decision of non-payment of public funds to which the candidate believes he/she is entitled. Further, the bill would require the Board to allow candidates to petition the Board for reconsideration of any such non-payment determination, which shall occur within five business days of the filing of such petition.   If the Board denies the participating candidate’s petition, the Board must “immediately notify the candidate of its right to appeal to appeal pursuant to article 78 of the civil practice law and rules.”  

The bill would encourage candidates to be diligent and correct any errors they have made prior to submitting filings to the Board and protect candidates from punishment for such diligence by providing that if a candidate commits a violation of the Act or Board rules and takes all steps necessary to correct such violation prior to the issuance of a notice of a potential violation by the Board, the Board may not subject the candidate to any penalty for such self-corrected violation.


Each participating candidate is assigned a Board staff person, also known as a candidate service liaison (“CSL”), to assist the campaign with questions relating to compliance with the Program.  However, candidates have often complained that the CSLs provide contradictory advice or incorrect advice, which the campaign may rely on and that may subsequently subject the campaign to penalty for following such advice.  It is important that the Board is not discouraged from providing oral, informal advice to campaigns and is not be obligated to put all advice provided to campaigns in an official advisory opinion because that would be too burdensome.  Campaigns, however, must be able to reasonably rely on oral advice provided by CSLs.  The bill would protect both of these interests by specifying that if a CSL gives a candidate an oral opinion and the candidate confirms such opinion in writing to the CSL (via registered or certified mail to the correct address, or by electronic or facsimile transmission with evidence of receipt) describing the action to be taken and the advice provided by the CSL and the Board or its staff does not respond to such writing within seven days disavowing or altering such advice, the candidate’s reliance on the CSL’s advice is lawful.  
In order to make it easier for campaigns to comply with the disclosure requirements of the Act and the New York State Election Law, section twenty-two of the bill would require that “[a]ny disclosure software issued by the board on or after January 1, 2008 shall enable users to meet their electronic disclosure obligations under this chapter and under article 14 of the election law, as amended by chapter 406 of the laws of 2005”. 

Section four of the bill would require that participating candidates, their campaign managers, treasurers or persons with significant managerial control over a campaign attend a training provided by the Board explaining how to comply with the requirements of the Program and use of the Program software.  Requiring such training would enable campaigns to be more familiar with the Board’s practices and policies and make compliance easier.
E. Exempt Expenditures


Currently, the law provides that expenditures to comply with the Act or state election law, “including legal fees, accounting fees, the cost of record creation and retention, and other necessary compliance expenditures, and expenses to challenge or defend the validity of petitions of designation or nomination or certificates of nomination, acceptance, authorization, declination or substitution, and expenses related to the canvassing of election results” are exempt from expenditure limits.
  Since the list of exempt expenditures included broad categories, such as general compliance costs and costs relating to petition expenditures, it caused a lack of clarity for campaigns about whether the Board would ultimately determine that certain expenditures made by the campaign were not exempt expenditures.  Further, it has allowed some candidates with an ability to raise additional funds outside the cap to do so, and claim as exempt, expenditures their opponent, who may not have the same ability to raise outside the expenditure limit, cannot make. 


Therefore, section twenty of the bill would amend paragraph (a) of subdivision four of section 3-706 to narrow the definition of what constitutes a permissible exempt expenditure to:   

(i) bringing or responding to any action, proceeding, claim or suit before any court or arbitrator or administrative agency to determine a candidate’s or political committee’s compliance with the requirements of this chapter, including eligibility for public funds payments, or pursuant to or  with respect to election law or other law or regulation governing candidate or political committee activity or ballot status, 

(ii) expenses to challenge or defend the validity of petitions of designation or nomination or certificates of nomination, acceptance, authorization, declination or substitution, and expenses related to the canvassing or re-canvassing of election results, shall not be limited by the expenditure limitations of this section, and 

(iii) expenses related to the post-election audit.

It is not intended that exempting “expenses related to the post-election audit,” however, would permit campaigns to continue to include all compliance related expenditures as exempt.  Instead campaigns would be permitted to exempt solely those expenditures related directly to a campaign’s preparation for a post-election Board audit.

The Act provides that if a candidate spends less than seven and one-half percent in exempt expenditures then the candidate/committee is not required to provide detailed documentation of such exempt expenditures (“safe-harbor”).
  Since the bill would severely reduce permissible exempt expenditures, it is important to ensure that campaigns would be able to pay for all expenditures that were previously, but will no longer be, considered exempt, for example general petitioning costs.  Section twenty of the bill would amend subdivisions one and two of section 3-706 to increase the applicable expenditure limits by the safe-harbor amount for participants and limited participants in the primary and general elections and in the three years preceding the election. Candidates would be required to submit to the Board detailed documentation for all exempt expenditures regardless of what percentage of the campaign’s expenditures is claimed as exempt.  
F. Requirements for the Board

When the Board hears a case or issues a determination affecting a campaign, it is important for the legitimacy of the process that the Board members understand the complexities of elections and how the requirements of the Act and the Program affect campaigns, especially during peak times in the election cycle.  The bill would provide Board members with this essential knowledge in two ways.  First, sections nine and twenty one, which are identical sections of the bill that amend the Charter and the Code, respectively, would require that when the mayor and the speaker make appointments to the Board, they “shall consider campaign experience in general and particularly campaign experience with the New York city campaign finance system.”  


In addition, members of the Board and staff would be required to undergo training.  The mayor and the council, in conjunction with the Board, would develop the training to include the issues and problems confronted by campaigns for covered office and how the application and enforcement of the Act impacts these campaigns.

IV. CLARIFICATION AND SIMPLIFICATION  OF THE PROGRAM

The bill would clarify and simplify the Program in several ways. Specifically, by: (i) improving the definition of “non-competitive elections;” (ii) specifying permissible campaign expenditures; (iii) creating standards for candidate liability; and (iv) clarifying among other things, the definition of intermediary.  
A. Non-Competitive Elections & Statement of Need

Under the Act, a participating candidate on the ballot in the covered election is only eligible to receive one quarter (or 25%) of the maximum public funds payment, unless the participating candidate can demonstrate:

(a) the participating candidate is opposed by another participating candidate who has qualified to receive public funds in such election; or

(b) the participating candidate is opposed by a candidate and the board has determined that such other candidate and his or her authorized committees have spent or contracted or have obligated to spend, or received in loans or contributions, or both, an amount, which in the aggregate, exceeds one-fifth (or twenty percent) of the applicable expenditure limit for such office fixed by subdivision one of section 3-706 of this chapter for participating candidates; or 

(c) the participating candidate has submitted a signed statement (“Statement of Need”) attesting to the need and stating the reason for additional public funds in such election, in which case the board shall publish such statement at the time of such additional public funds are paid, including on the board’s internet website.
  

However, candidates have submitted the Statement of Need in cases where there may have been no real need or in the converse not submitted the Statement of Need in elections that were legitimately competitive. Either way, the issue has been subject to public scrutiny and editorial boards, good government groups and the Board have called for stricter standards for receipt of the public funds in so called “non-competitive elections.”
  Unfortunately, the question of when elections are competitive and therefore should trigger public financing is a difficult issue to address legislatively. While it is important to protect the public fisc from paying public funds to “frivolous” campaigns, it is also important to acknowledge that elections may be made competitive based on more than just the spending of an opponent. 

The first way that the bill would address this issue is by repealing paragraph (a) of subdivision 7 of section 3-705 and removing the automatic trigger of full public funds for a participating candidate in the case where such participating candidate’s opponent has qualified for public funds.   


Secondly, the bill would strengthen the requirements for what the candidate must attest to in the Statement of Need in order to trigger the full public funding for which the candidate is eligible.  The candidate would be required to submit a certified signed statement indicating such need and certifying that:  (i) one or more of the following conditions applies and provide documentation supporting the applicability of such condition; and (ii) such condition or conditions reasonably demonstrates the need for such public funds.  The conditions that the participating candidate would be required to demonstrate are:

(1)  the participating candidate is opposed by (i) a non-participating candidate or (ii) a limited participating candidate, and provides a factual basis with supporting documentation of such candidate’s ability to self finance;

(2)  the participating candidate is opposed by a candidate who has received (i) the endorsement of a citywide or statewide elected official or a federal elected official representing all or a portion of the area covered by the election; (iii) two or more endorsements from other city elected officials who represent all or a part of the area covered by the election; or (iv) endorsements of one or more membership organizations with a membership of over 250 members;

(3) the participating candidate is opposed by a candidate who has had significant media exposure in the twelve months preceding the election.  For purposes of this paragraph, significant media exposure shall mean appearance of the opponent or his or her name in television, radio or print media in general circulation in the area of the covered election at least twelve times in the year preceding the covered election; provided, however that the listing of names of candidates or potential candidates for a covered election without additional information concerning the opponent shall not constitute an appearance for purposes of this paragraph;


(4)  the participating candidate is opposed by a candidate who has received twenty-five percent or more of the vote in an election for public office in an area encompassing all or part of the area that is the subject of the current election in the last eight years preceding the election;

(5) the participating candidate is opposed by a candidate whose name is substantially similar so as to result in confusion among voters, as determined by the board; 

(6) the participating candidate in a city council or borough-wide race is opposed by a candidate who is a chairman or president of a community board or district manager of a community board; or

(7) the participating candidate is opposed by a candidate whose spouse, domestic partner, sibling, parent or child hold or have held elective office in an area encompassing all or part of the area that is the subject of the current election in the past ten years.


Upon the submission of the such Statement of Need to the Board, the Board would be authorized to verify the truthfulness of any certified statement submitted pursuant to this paragraph and of any supporting documentation and shall post such certifications and supporting documentation on its website. 


The bill would also provide that any primary or special election for which there is no incumbent would be deemed competitive for purposes of triggering full public funding under the Act.  
B. Permissible Expenditures for Private & Public Money

In order to qualify for public funds, a participating candidate must meet a threshold of eligibility in a primary or general election, or special election to fill a vacancy.
  However, the law is currently silent on how authorized committees may permissibly spend their privately raised campaign funds.  If the Board determines that an expenditure was non-campaign related, it could result in an obligation to repay public funds under the Act. 
   Board advisory opinions have attempted to clarify permissible expenditures for the privately raised money, however, the substantial amount of time it takes the Board to issue such advisory opinions and the lack of clarify of such opinions can be troublesome to a campaign in the final days before an election.  

Section fourteen of the bill, therefore, would insert necessary clarity in the Act for campaigns that accept public funds by defining “expenditure” or “campaign expenditure” to “include all payments and liabilities in furtherance of a political campaign for covered office, including, but not limited to, all qualified campaign expenditures.”  Further, there would be a rebuttable presumption that the list of “expenditures” or “campaign expenditures” is “in furtherance of a political campaign for elective office.”  However, the presumption that the expenditure is valid would not apply “to an expenditure made when the expenditure is to a person or entity associated with the candidate making such expenditure or on whose behalf such candidate’s committee made such expenditure.” A person or entity associated with the candidate would include “a spouse, domestic partner, child parent or sibling; a person with whom the candidate has a business or other financial relationship.”  The Board would also be able to rebut such presumption by considering factors including “the timing of the expenditure and whether the campaign had an unusually high amount of spending on a particular type of expenditure.”


The bill enumerates the following expenditures as presumptively valid:

(a) Contributions to charitable organizations designated as 501(c)(3) organizations pursuant to the internal revenue code; 

(b) Contributions to candidates, registered political committees subject to the provisions of section 3-705(8);

(c) Community events including, but not limited to, events hosted by civic associations and neighborhood association; provided, however that this presumption shall not apply to sporting events, concerts, theater or other entertainment events which shall be subject to the provisions of paragraph b;

(d) Ballot proposal advocacy where there are indicia that the expenditure relates to the candidate;

(e)  Travel related solely and exclusively to a political campaign for a covered office or the holding of public office; provided, however that any travel not related solely and exclusively to a political campaign or the holding of public office shall be subject to the provisions of paragraph b; 

(f)  Legal defense of a non-criminal matter arising out of political campaign;

(g) Computer hardware, software and other office technology purchased more than two weeks before the date of a primary election, in the case of a candidate who is opposed in the primary election, or two weeks before the date of a general election, in the case of a candidate who was not opposed in a primary election;

(h) A post-election event for staff, volunteers and/or supporters held within thirty days of the election; 

(i) Payment of non-criminal penalties or fines arising out of a political campaign; and

(j) Costs incurred in demonstrating eligibility for the ballot, public funds payments or defending against claim that public funds must be repaid.

The bill also would clarify that participants, limited participants and non-participants cannot convert campaign funds to a personal use, which is unrelated to a political campaign, and the following expenditures would not be in furtherance of a political campaign for elective office:  

(1) Expenditures to defray the normal living expenses of the candidate, immediate family of the candidate, or any other individual except for the provision of such expenses for professional staff as part of a compensation package;

(2) Any residential, or household items, supplies or expenditures;

(3) Clothing, haircuts and other personal grooming;

(4) Funeral, cremation, or burial expenses including any expenses related to a death within a candidate’s or officeholder’s family;

(5) Automobile purchases;

(6) Tuition payments, childcare costs;

(7) Dues, fees, or gratuities at a country club, health club, recreational facility or other nonpolitical organization unless part of a specific fundraising event that takes place on the organization’s premises;

(8) Admission to a sporting event, theater, concert or other entertainment event not part of a specific campaign activity;

(9) Expenditures for non-campaign related travel, food, drink or entertainment; If a candidate uses campaign funds to pay expenses associated with travel that involves both personal activities and campaign activities, the incremental expenses that result from the personal activities shall be considered for personal use unless the person benefiting from the use reimburses the campaign account within thirty days for the full amount of the incremental expenses; and

(10) Gifts, except brochures, buttons, signs and other campaign materials.

Section sixteen of the bill would clarify that participating candidates must agree that expenditures for purposes of “advocating a vote for or against a proposal on the ballot in an election that is also a covered election shall be subject to the contribution and expenditure limitations applicable in such covered election.”  Section twenty-eight of the bill would make sure that this requirement is applicable to limited participating requirements by including such provisions in section 3-718 of the Act. 

Section seventeen of the bill would add two new paragraphs to subdivision 2 of section 3-704 of the Act to specify that public funds may not be used for: 

an expenditure made primarily for the purpose of expressly advocating a vote for or against a ballot proposal, other than expenditures made also to further the participating candidate’s nomination for election or election; and payment of any penalty or fine imposed pursuant to federal, state or local law.

C. Candidate Liability for Repayment of Public Funds

Currently, pursuant to section 3-710(2)(b) of the Act, candidates are not held personally liable for repaying public funds in cases where the Board determines that “any portion of the payment made to a principal committee of a participating candidate from the [New York City election campaign finance] fund was used for purposes other than qualified expenditures.”
  In those cases, “[the Board] it shall notify such committee of the amount so disqualified and such committee shall pay to the board an amount equal to such disqualified amount” (emphasis added).
  The candidate may, however, be subject to a civil penalty up to $10,000 for such violation of the Act.
  However, when a candidate decides to participate in the Program, the Board requires that the candidate and the treasurer sign a certification that includes provisions that a candidate can be held personally liable for repaying public funds that the Board determines were not spent for purposes of qualified expenditures pursuant to sections 3-710 and 3-711 of the Act.
  

Edwin Ortiz, a participating candidate, challenged the Board’s authority to hold participating candidates personally liable pursuant to section 3-710(2)(b) of the Act.
  The Supreme Court, New York County, held in favor of the Board and awarded a judgment. Ortiz and other defendants appealed this decision to the New York State Appellate Division for the First Department, which in overturning the lower court decision took the opportunity to call on the City Council to address the apparent loophole in the law regarding candidate liability.
  

The bill would address this issue in section seven of the bill to provide for participating candidate personal liability for repaying public funds not spent on qualified expenditures.  “[W]here there is an absence of credible documentation for each expenditure, the board may impose liability upon a showing that such absence of credible documentation for such expenditure arose from a lack of adequate controls including, but not limited to trained staff, internal procedures to follow published board guidelines and procedures to follow standard financial controls.” However, “where credible documentation supporting each expenditure exists but is incomplete.”  This provision would balance two very important concerns:  (1) that the public fisc be protected to ensure that when participating candidates impermissibly spend public funds there is a way to recoup such impermissibly spent public funds; and (2) that participating candidates not be discouraged from participating in the Program for fear that they will be held personally liable for repaying public funds if they make an honest mistake or  rely on information provided to them by Board staff.  

The bill, however, would not provide for treasurer liability because treasurers are often volunteers that assist a campaign due to a relationship with the participating candidate.  If liability were extended to them, we fear it would discourage treasurers from volunteering for such campaigns.  

D. Definition of Intermediary

Section thirteen of the bill would amend subdivision twelve of section 3-702 to expand the definition of intermediary.  Currently, participating or limited participating and non-participating candidates must report contributions to the Board that were delivered through an intermediary.
  The Act defines an intermediary as “an individual, corporation, partnership, political committee, employee organization or other entity which, other than in the regular course of business as a postal, delivery or messenger services, delivers any contribution from another person or entity or other authorized committee.”
 However, under the current definition, unless the intermediary actually delivers the contribution to the candidate or political committee, the campaign does not have to disclose that the person is an intermediary.  

The bill would expand the definition of intermediary to cover the aforementioned persons that “solicit contributions to a candidate or other authorized committee where such solicitation is known to such candidate or his or her authorized committee.”  The candidate or authorized committee would be presumed to know that a person was a solicitor of the contribution if this information was clearly identified to the candidate or his or her authorized committee.  This expansion of the definition would ensure that the law covers scenarios such as when a person solicits contributions, but does not personally deliver such solicited contributions.   The bill would also “hosts of a campaign sponsored fundraising event” to the exemptions already in the law so that they would not be included in the definition of intermediary.   The bill would also clarify that for non-campaign sponsored fundraising events, if there are multiple individual hosts, the hosts must only designate one such host as the intermediary.  

V. REDUCE APPEARANCE OF UNDUE INFLUENCE

The bill would reduce the appearance of undue influence associated with certain contributions in several ways:  (i) regulate contributions from those with business dealings with the City; (ii) ban contributions from businesses such as LLCs and partnerships; and (iii) conform the rules for transition and inaugural entities (TIE) to those of campaign committees.  
A. Contributions from those Doing Business with the City

Charter section 1052(11)(a) authorizes the Board to issue rules regulating contributions “from individuals and entities doing business with the city, including rules that determine which business dealings shall be covered by such rules.”
   In studying this issue, the Board issued a report in 2006 titled “Interim Report of the New York City Campaign Finance Board on ‘Doing Business’ Contributions” (“Doing Business Report”).
 Based on the Board’s analysis of contribution information available via the VENDEX and lobbying databases, the Doing Business Report concluded that contributions from those doing business with the City accounted for at least twenty percent of all contributions in the 2001 and 2005 cycles.  

While there is nothing intrinsically wrong with contributions from those doing business with the City, the ability of such individuals to contribute could create a perception, regardless of whether such perception is accurate, that such individuals have a higher level of access to the City’s elected officials.   It is important to eradicate this perception and reduce the appearance of undue influence associated with contributions from individuals doing business with the City.  

Section two of the bill would accomplish this goal by adding two new subdivisions to section 3-703, 1-a and 1-b to regulate contributions from those with business dealings with the city.”  Subdivision 1-a of section 3-703 would provide that  “a participating candidate or his or her principal committee may accept, either directly or by transfer, a contribution or contributions for a covered election from a natural person who has or within the past twelve months (or in the case of an application for land use approval within one hundred and twenty days from the date of the final action on such application) has had business dealings with the city…if the aggregate of such contributions to such candidate from such person for such election does not exceed:  (i) for the office of mayor, public advocate or comptroller four hundred dollars; (ii) for borough president three hundred dollars; (iii) for city council two hundred fifty dollars.”  Such contributions would not be matchable with public funds.  For purposes of this subdivision the persons that would be covered by the above contribution limits would include “any officer of an entity which has or within the past twelve months has had any business dealings with the city, any person employed in a managerial capacity regarding such an entity, or any person with an interest in such an entity which exceeds ten percent of the entity.”  However, such contribution limits would not “apply to any contribution made by a natural person who has business dealings with the city to a participating candidate or his or her principal committee where such participating candidate is the contributor, or where such participating candidate is the parent, spouse, domestic partner, sibling, child, grandchild, aunt, uncle, cousin, niece or nephew by blood or by marriage.”    

Sections eight and nine of the bill would amend paragraph (b) of subdivision 1 of section 3-719 and paragraph (b) of subdivision 2 of section 3-719 of the Act, respectively, to require that the restrictions on accepting contributions from those with “business dealings with the city” also apply to non-participating candidates.  It is vital to the Program that the restrictions on accepting contributions from those with “business dealings with the city” apply in the same manner to participants and non-participants to ensure that there is a level playing field.  Thus, to the extent that such restrictions did not apply to non-participants in the Program, such restrictions would not apply to participants in the Program.  

Section one of the bill defines “business dealings with the city” to mean:

(i) any contract for the procurement of goods or services or construction, with the city or any agency or entity affiliated with the city (other than a competitively sealed bid contract), entered into in the last twelve months totaling more than one hundred thousand dollars, or for capital projects totaling at least one million dollars, including any contract for the underwriting of the debt of the city of New York or any agency or entity affiliated with the city of New York and the retention of any bond counsel, disclosure counsel or underwriter’s counsel in connection therewith and any contract for the related to the investment or consulting services of a private equity firm; 

(ii) any real property transaction (other than a public auction or competitive sealed bid transaction) with the city of New York or any agency or entity affiliated with the city of New York, provided, however that in the case of leases in which the city of New York or any agency or entity affiliated with the city of New York is the lessee, the lessor shall only be deemed to be doing business for a period of one year after the commencement of the lease term; or

(iii) any application for approval sought from the city of New York that has been certified pursuant to the provisions of section 197-c of the charter; provided, however that owner-occupants of one, two and three family homes shall not be considered applicants pursuant to this clause; or 

(iv) any concession or franchise from the city of New York or any agency or entity affiliated with the city of New York with payments to the city of more than one hundred thousand dollars per year,  or

(v) one or more grants totaling more than one hundred thousand dollars received from the city of New York; or

(vi) any economic development agreement entered into or in effect with the city of New York, as such term is defined in section one of the bill which creates a new subdivision nineteen of section 3-702.  

Section one of the bill defines “business dealings with the city” to include “capital projects totaling at least one million dollars.”  It is the intent of the Council that the threshold for capital projects would be five hundred thousand dollars.  The Council intends to amend the bill to reflect this.  

Section one of the bill also defines the “doing business database” to mean “a computerized database accessible to the board that contains the names of all persons who have business dealings with the city,” except such components of the database that the Board has not yet certified as complete pursuant to section thirty-two of the bill.  The Mayor would be required to develop, maintain and update such database at least once monthly to ensure its accuracy and completeness.  


Section two of the bill also requires candidates to ask each contributor on a contribution card, the form of which would be developed by the Board, whether such contributor etc. “has or within the past twelve months has had business dealings with the city,” and if so, indicate the applicable contribution limits as specified by section two of the bill.  The candidate would be required to keep a record of such inquiry and response in its records and report each contribution to the Board at the next required filing.  The Board would be required to check each contribution against the doing business database and notify the committee within twenty days of the reporting of such contribution if a contribution exceeds the doing business contribution limitation.   In the six weeks preceding the election, the Board would be required to issue such response to the candidate within three business days.  However, if the Board does not notify the candidate of such excess contribution in such timeframe, then “any such contribution shall be deemed valid for purposes of such limitation provided, however, that no such contribution shall be matchable.”  
If the Board notifies a candidate of a doing business contribution, the candidate would have twenty days to return the amount in excess of the contribution limits applicable to persons with “business dealings with the city.”  However, no violation or penalty would issue to a candidate if such excess amount was postmarked or delivered within such twenty-day period.  


The candidate’s failure to return such excess contribution would not result in “the board withholding public funds for which the participating candidate’s principal committee is otherwise eligible.”  However, the Board would be permitted to “deduct an amount equal to the total unreturned contributions in excess of the doing business limitations” from such payment of public funds.


Section six of the bill authorizes the Board to issue rules to implement the doing business restrictions contained in section two of the bill.  


Section thirty-one of the bill provides that each city agency having business dealings with campaign contributors shall at the Board's request, provide appropriate assistance to the Board in developing the doing business database and in publicizing the bill and the rules of the Board in connection with doing business contributions.  However, the Board would not be responsible for distributing rules regarding categories that of doing business activities that have not yet been certified as complete.     


Section thirty-three of the bill specifies that twenty-four months after the enactment of the bill, the Board “shall submit a report to the council on the status of the doing business database.”  The report must contain the status of each of the doing business database components enumerated in clauses (i) through (viii) of section thirty-two of the bill and whether each such component has been certified.  For those components that have not been certified, if any, the report must state the status of the development of each such component and the expected timeline for such component’s certification. 


Moreover, the Board would be required to provide “the council and the mayor with recommendations, if any, for exempting certain types of transactions, applications or agreements from the definition of business dealings with the city as defined in section one of the bill.” If the Board submits its proposals to the council and the council accepts the proposals, or if the council fails to take action on such proposals within sixty days, such proposals would take effect.  


Section thirty-four of the bill would require the mayor, the council and the Board to develop a task force “to study the feasibility of including spouses, domestic partners, and unemancipated children in the restrictions on contributions from persons doing business with the city.”  
B. Organizational Contributions & Permissible Contributors

The Act prohibits participants and non-participants from accepting corporate contributions.
  However, there is a loophole in the law that permits similarly structured business entities, such as limited liability companies (“LLC”), limited liability partnerships (“LLP”) and partnerships are still permitted to contribute up to the full contribution limit. Although contributions from these entities are not matchable with public funds,
 permitting these business entities to contribute has been a way to subvert the contribution limits because the Board rules only require that organizational contributions be attributed to the partner or owners where the contribution is greater than two thousand five hundred dollars.

Section fifteen of the bill would close this loophole by expressly preventing LLCs, LLPs and partnerships from making contributions to participating or non-participating candidates from the business entity itself.  This restriction would not prevent an individual owner of an LLC, LLP or partnership from making a contribution in his or her individual name.  


Section fifteen of the bill would also clarify that “where a contribution is from a contributor whose name is followed by a professional designation including but not limited to “M.D.”, “Esq.” and “C.P.A.” the board shall not treat such contribution as coming from a corporation, limited liability company or partnership in the absence of further indicia that such contribution is from such an entity.”  

C. Contributions to Transition and Inaugural Entities 

Under the Act, TIEs are permitted to accept contributions from corporations although campaign committees are not permitted to do so.
  The bill would rectify this problem and create a standard that is clear and consistent for both campaign committees and TIEs by banning corporate contributions to TIEs and clarifying that TIEs cannot accept contributions from LLCs, LLPs partnerships, and persons doing business with the city except for “any donation made by a natural person who has business dealings with the city to transition or inaugural committee where such donation is from the candidate-elect, or from the parent, spouse, domestic partner, sibling, child, grandchild, aunt, uncle, cousin, niece or nephew by blood or by marriage.”

VI. EFFECTIVE DATE PROVISIONS

Section thirty-two of the bill provides that all of the restrictions on contributions from those doing business with the city contained in sections one, two, six, nine, thirty-one, thirty-three and thirty-four of the bill would become effective sixty days after the Board and the Department of Information Technology and Telecommunications (“DOITT”) certify to the mayor and the council that the doing business database identifies “officers, persons with an interest in an entity which exceeds ten percent of the entity and persons employed in a managerial capacity regarding such entity” for each category of doing business activities as previously enumerated.
 The Board may certify that any component of the doing business database is complete “when it has determined that each component identifies such persons with reasonable completeness and accuracy.”  

Once the Board makes such a certification, DOITT must immediately provide to the mayor and the council a report containing “an analysis of the steps taken to compile the component of the database certified” and the Board must provide a report with “an analysis of the steps taken to ensure and test for reasonable completeness and accuracy.” “Such report shall also demonstrate the process by which the department of information technology and telecommunications and the campaign finance board shall update the doing business database and ensure that names of persons no longer doing business with the city are removed.”  

Section thirty-two also mandates firm deadlines by which components of the doing business database must be certified.  Specifically, the deadline for certification with respect to clauses: 

(i) the holding of contracts for the procurement of goods, services or construction; 

(iv) franchises and concessions; and 

(viii) lobbyists 

shall be six months from the effective date of the bill.

The deadline for certification with respect to clauses: 

(ii) any bid for a contract for the procurement of goods, services or construction; 

(v) a franchise or concession that is pending or that has been made; 

(vi) recipients of a grant; and

(vii) party to an economic development agreement.

shall be one year from the effective date of the bill.


The bill currently provides that the deadline for certification with respect to clause (iii) the provisions of this local law concerning real property transactions or land use approvals certified pursuant to section 197-c of the New York city charter would be eighteen months from the effective date of the law.  


In order to ensure that the bill would not take effect too close to the 2009 elections and cause unnecessary chaos in the Program, if any component of the doing business database has not been certified on or before November 1, 2008, it may not be certified until on or after November 30, 2009.  However, it is the intent of the Council that every component of the doing business database be operative for the 2009 election cycle.  Therefore, the Council intends to amend the deadlines for certification of the real property transactions or land use approvals component of the database and the final date by which any component of the doing business database can be certified for applicability during the 2009 election cycle to reflect such intention.  


Section thirty-five of the bill outlines that sections three, four, five, seven, and ten through thirty, provisions not relating to those in the doing business database, of the bill would take effect on January 1, 2008; “provided, however, that such sections shall apply only to elections held on or after such effective date.”  
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