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          1  ZONING AND FRANCHISES

          2                 CHAIRPERSON MCCAFFREY:  The first

          3  item that is on today is Land Use Item No. 451 in

          4  Manhattan Community Board #4.

          5                 Sergeant-At-Arms, if you would tell

          6  Council Member Quinn to come in now, please?  This

          7  is an application for a Sidewalk Cafe at 119 Seventh

          8  Avenue, and I will ask the applicant to come

          9  forward.

         10                 MR. BOOKMAN:  Good morning, Mr.

         11  Chairman.  Robert Bookman.  I'm from the law firm of

         12  Persevsky and Bookman, for the applicant, and with

         13  me are two of the principals of the restaurant. I

         14  will have them introduce themselves.

         15                 MS. PISONE:  Stacey Pisone.

         16                 MS. LEONARD:  Susan Leonard.

         17                 MR. BOOKMAN:  Mr. Chairman, we have

         18  been working through your good officers, with

         19  Councilwoman Quinn's Office, concerning a variety of

         20  quality of life complaints from some of the

         21  neighbors.  We have reported back to her concerning

         22  a variety of issues that were raised to us.  We

         23  believe that it has been agreed that significant

         24  progress, in the last couple of months, has already

         25  been made on a number of those issues.  We are
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          2  committed to continuing to work with her good

          3  officers to try to resolve any outstanding

          4  complaints that still may be.  We ask her office to

          5  do some unannounced inspections, you know, of the

          6  restaurant.

          7                 CHAIRPERSON MCCAFFREY:  Well that is

          8  something that we will supply, yes, at the moment,

          9  we will do that.

         10                 MR. BOOKMAN:  And give us feedback.

         11  We have provided the home telephone numbers to her

         12  office for both of these principals so that that is

         13  available as well, we have also provided those phone

         14  numbers to our neighbors and will continue to do so.

         15

         16                 And we are proposing in a spirit of

         17  compromise and cooperation that for the, what is

         18  really a half of one season, at this point, because

         19  this application is only for a year, half of that

         20  year is completed already, we are proposing a

         21  significant reduction in the application that we had

         22  made reducing the number of table from 16 to 7,

         23  which is over a 50 percent reduction, decreasing the

         24  number of seats from 34 to 26, and decreasing the

         25  amount of sidewalk space that we would proposed to
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          2  occupy from, I believe it was approximately 10 feet

          3  to approximately, from 8 feet to 6 feet, so it would

          4  be about a 25 percent reduction.  It would

          5  dramatically increase the clearance, which I know

          6  the Councilwoman was very concerned about, and that

          7  is the compromise we put before you today.

          8                 CHAIRPERSON MCCAFFREY:  Having placed

          9  those items on the record, although I want to turn,

         10  in a moment, to Council Member Quinn, let me

         11  indicate the fact that we have had, as you have

         12  represented, a discussion the other day on this.

         13  I'm pleased to see that a number of those items

         14  have, in fact, been agreed to, but there are ongoing

         15  concerns that I'm going to allow Council Member

         16  Quinn to address.

         17                 COUNCIL MEMBER QUINN:  Thank you,

         18  Council Member McCaffrey.  I just want to talk about

         19  a couple of the things that we have talked about,

         20  and I just was chatting again with folks who live in

         21  the area and I have some additional things.  I hoped

         22  to raise them first, outside, but I didn't have

         23  enough time.

         24                 The noise from the sound, I'm sorry,

         25  the noise from the music, people in the building are
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          2  very grateful that the speakers were removed and

          3  there have been new sound tilings, though, of

          4  course, it should have happened sooner.  Apparently

          5  though in the K- Line of the building, specifically,

          6  there are still complaints about noise in

          7  apartments, you know, somewhere around once a week

          8  or so, and we got my office that has gotten those

          9  complaints from a few tenants, more than one, in the

         10  K- Line.  So I wanted to ask if there were any

         11  additional steps specific to the music that could be

         12  taken to try to address that one area.

         13                 CHAIRPERSON MCCAFFREY:  Can I, is

         14  there any way you can identify on the map what the

         15  K- Line would be as one looks at the front of the

         16  location?

         17                 COUNCIL MEMBER QUINN:  Sure, sure.

         18  We will find that out.

         19                 CHAIRPERSON MCCAFFREY:  Okay, so just

         20  mark it on the exhibit, thank you, okay, so we know.

         21                 MS. PISONE:  We have already had our

         22  sound engineer up there several times to get it

         23  where we have it, and we will have him come back

         24  again and actually go up there and work with the

         25  neighbors and try to get it under control.
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          2                 MS. LEONARD:  This is the first that

          3  we have heard anything to do with the K- Line.  We

          4  haven't heard from the sound since the engineer was

          5  there.

          6                 COUNCIL MEMBER QUINN:  You know, that

          7  raises a good point, because I think it is really

          8  very, very great that you given my office and the

          9  residents your home phone numbers.

         10                 Apparently, folks in the building

         11  when they're calling the restaurant are, sometimes

         12  the music is turned down, which is great.

         13  Apparently, though those calls are not, complaints

         14  are not forwarded to you all, sometimes people call

         15  though and are dealt with in a somewhat rude manner.

         16                 CHAIRPERSON MCCAFFREY:  Well that,

         17  hopefully, is an item that will be resolved with

         18  these telephone numbers now.

         19                 COUNCIL MEMBER QUINN:  So one thing I

         20  would want to continue to talk to you about is that

         21  someone in the establishment needs to be assigned to

         22  be the community liaison, they need to be trained in

         23  how to deal with the community and they need to be

         24  part of a system where if people call that

         25  information gets to you. Because if the tenants are
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          2  calling and they're talking to somebody, then

          3  rightfully so they feel they have lodged a

          4  complaint, if it doesn't get to you, you feel you

          5  didn't get a complaint, so we have to figure, it

          6  seems that that is not such a communication gap that

          7  we couldn't fix.  So is that something we can work

          8  on establishing a point person and a log book or

          9  something?

         10                 MS. PISONE:  Absolutely, and we have

         11  had a log book. I will ask, like we asked outside

         12  that when tenants call us they ask specifically for

         13  a manager as well, because that is a much smaller

         14  scale of staff we can direct to.

         15                 CHAIRPERSON MCCAFFREY:  I ask just

         16  that you speak into the microphone, because we are

         17  now, rather than being recorded stenographically,

         18  but by recording, that you just identify yourself,

         19  so when they do compile the tape later that that is

         20  identified?

         21                 COUNCIL MEMBER QUINN:  And maybe what

         22  we can do even is develop a flyer from you guys that

         23  we could, you know, the building can, the block

         24  association can give out with those instructions,

         25  call this number, ask for a manager, request that it
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          2  be put in the log book, make a note of who you talk

          3  to, et cetera.

          4                 CHAIRPERSON MCCAFFREY:  Okay, so

          5  you're agreeing to that?

          6                 MS. PISONE:  Yes.

          7                 MR. BOOKMAN: Absolutely.

          8                 MS. LEONARD:  Yes.

          9                 CHAIRPERSON MCCAFFREY:  Okay, fine.

         10  Next.

         11                 COUNCIL MEMBER QUINN:  The noise

         12  issue, as we discussed earlier, is more, the people

         13  feel the largest amount of noise comes from, you

         14  know, people who are congregated outside which the

         15  lounge downstairs will be very helpful for people

         16  who are waiting for tables.  There is some concern

         17  about people who are waiting, congregate outside

         18  after they eat, before they move on, so we would

         19  need that community point person to also be assigned

         20  to keep the sidewalk clear and people moving.  But,

         21  as we discussed, the biggest problem is noise from

         22  people sitting at the tables and the doors being

         23  opened.  So a couple of things there:

         24                 1. What time do you close those doors

         25  and what time does the music go off, as well?  I
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          2  should have asked that before, I'm sorry.

          3                 MS. LEONARD:  Susan Leonard speaking.

          4    The doors usually close around twelve o'clock at

          5  night, and sometimes later, maybe 12:30, the latest

          6  1:00, because just for security reasons.

          7                 COUNCIL MEMBER QUINN:  And that is

          8  true on week days and weekends?

          9                 MS. LEONARD:  Yes.  We had discussed

         10  with Mr. Bookman the possibility that the doors

         11  should close at the same time the cafe comes in,

         12  that way we don't - -

         13                 COUNCIL MEMBER QUINN:  I'm sorry, at

         14  the same time as what?

         15                 MS. LEONARD:  As when we break down

         16  the cafe at the end of the night, because I believe

         17   - -

         18                 COUNCIL MEMBER QUINN:  Oh, I'm sorry,

         19  I'm sorry.

         20                 CHAIRPERSON MCCAFFREY:  Because we

         21  have many meetings going on and budget meetings and

         22  Borough Delegations meeting, Council Member Dear on

         23  the two items on today, having reviewed the record,

         24  how do you vote?

         25                 COUNCIL MEMBER DEAR:  I vote aye.
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          2  Thank you.

          3                 CHAIRPERSON MCCAFFREY:  Thank you.

          4  Please, continue.

          5                 MR. BOOKMAN:  What we're saying is,

          6  should we have the cafe approved for this season and

          7  there are specific hours for the cafe has to be

          8  closed, which is twelve o'clock, five days a week,

          9  and 1:00 a.m. On Fridays and Saturdays, it seems to

         10  us that that would be a logical time as we are now

         11  taking in the tables and chairs and closing the cafe

         12  to also close the garage doors.

         13                 CHAIRPERSON MCCAFFREY:  Okay,

         14  excellent, that is fine.

         15                 MR. BOOKMAN:  So that is what we, you

         16  know, we commit that to you.

         17                 CHAIRPERSON MCCAFFREY:  Okay.

         18                 COUNCIL MEMBER QUINN:  And that is

         19  the full extent of the law, is that right, you have

         20  to close at twelve?

         21                 CHAIRPERSON MCCAFFREY:  Yes, that is

         22  right.  Well, that is what their application is.

         23                 MR. BOOKMAN:  Correct.

         24                 COUNCIL MEMBER QUINN:  Okay.  And

         25  then so the doors will go down at twelve and at one?
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          2                 MR. BOOKMAN:  So we will bring the

          3  tables in and we will close the doors when the cafe

          4  closes.

          5                 COUNCIL MEMBER QUINN:  Right.  Would

          6  you be willing to extend the awning in an effort to

          7  see if that could deal with some of the sound, you

          8  know, just?

          9                 MR. BOOKMAN:  We would be happy to

         10  look into that, there are some City Planning Cafe

         11  Regulations limiting - -

         12                 COUNCIL MEMBER QUINN:  Of course.

         13                 MR. BOOKMAN: - -  how far an awning

         14  can come out, but given the revised diagram, which

         15  we have submitted to the Committee, the table will

         16  be completely under the awning, I believe, so that

         17  should muffle those sounds.

         18                 COUNCIL MEMBER MCCAFFREY:  By pulling

         19  that all back in, pulling that back in closer to the

         20  building?

         21                 MR. BOOKMAN:  Yes, the tables will be

         22  up against the building.  We proposed, we eliminated

         23  the entire outside row of tables.

         24                 COUNCIL MEMBER QUINN:  Could you tell

         25  me a little bit about what was done regarding the
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          2  venting ducts?

          3                 MS. LEONARD:  Susan Leonard, again,

          4  speaking.  Our Chief Fire came in and redirected the

          5  venting ducts, they go directly out, and supposedly

          6  has totally cured the situation every time I have

          7  been there, I have not smelled any fumes whatsoever

          8  since that has been done.

          9                 COUNCIL MEMBER QUINN:  And when was

         10  that done?

         11                 MS. LEONARD:  That was done, I

         12  believe, what was the date?

         13                 MR. BOOKMAN:  I believe we gave you a

         14  letter from that company that did it, one of the two

         15  letters I gave you today.

         16                 COUNCIL MEMBER QUINN:  This is dated

         17  May 27th.

         18                 MR. BOOKMAN:  Not the audio one, the

         19  small one from the Fire Company.

         20                 COUNCIL MEMBER QUINN:  Right this is

         21  Chief Fire Prevention, Long Island Duct Cleaning, -

         22   -

         23                 MR. BOOKMAN:  Right.

         24                 COUNCIL MEMBER QUINN: - -  it's dated

         25  May 27th and there is no other date in the letter.
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          2                 MS. LEONARD:  Okay, I believe it was

          3  back in March that it was done.

          4                 COUNCIL MEMBER QUINN:  Okay, would it

          5  be possible to have Chief Fire Prevention come out

          6  and do an inspection to see if there is any updating

          7  needed, because we have gotten some complaints of

          8  smell?

          9                 MS. LEONARD:  Absolutely, they come

         10  in once a month anyway.

         11                 COUNCIL MEMBER QUINN:  Okay.  So

         12  maybe what we can do is, if you let my office know

         13  when they are coming, we will bring as much

         14  information as we can about, you know, when there

         15  has been reports of problems relating to the ducts,

         16  so then the Fire people will have that information

         17  and maybe can focus in on where problems might be?

         18                 MS. LEONARD:  Okay, absolutely.

         19                 COUNCIL MEMBER QUINN:  Debris on the

         20  sidewalk.

         21                 MS. LEONARD:  We have purchased a

         22  machine that totally we clean the sidewalk every

         23  day, it's washed down with a professional machine.

         24  I have never, I have been there once, I believe and

         25  witnessed some grease and immediately had it taken
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          2  away.

          3                 COUNCIL MEMBER MCCAFFREY:  Okay.

          4                 MS. LEONARD:  But we wash it down

          5  every day to answer your question.

          6                 COUNCIL MEMBER QUINN:  Just two or

          7  three last things.  I just want to confirm that

          8  prior to the hearing we talked about trash pickup

          9  and that you all would request from Gem Sanitation a

         10  list of what times they say they get there, we would

         11  ask the tenants to keep a log of what time they say

         12  the trash is being picked, so if there are big

         13  discrepancies we can try to work that out.  I just

         14  want to say for the record that you all have asked

         15  that the Sanitation, that the garbage be picked up

         16  at 7:00 a.m.

         17                 CHAIRPERSON MCCAFFREY:  Right.

         18                 COUNCIL MEMBER QUINN:  We asked for

         19  8:00, however, they told us they can't do it any

         20  later.

         21                 MR. BOOKMAN:  They claim we are the

         22  last stop, you know, and since it is not a logical

         23  last stop then we're actually paying extra to be the

         24  last stop.

         25                 COUNCIL MEMBER QUINN:  Okay.  And on
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          2  different days there are different numbers of people

          3  in front of you, so.

          4                 MR. BOOKMAN:  We get picked up seven

          5  days a week, not everybody in their route does.

          6                 COUNCIL MEMBER QUINN:  Okay, so we

          7  will all be working together on that.

          8                 MR. BOOKMAN:  Yes.

          9                 COUNCIL MEMBER QUINN:  Could not, I

         10  would say that a garbage holder might not exactly

         11  say that they were there at the time they were, but

         12  it's entirely possible.

         13                 MR. BOOKMAN:  Shocking that a garbage

         14  holder may be telling the truth.

         15                 COUNCIL MEMBER QUINN:  You know, I

         16  just want to be clear, that this is a one year

         17  permit, and that what we want is to, obviously, it

         18  would be great if your business can do great, and

         19  have nice sidewalk cafe, and that people who live in

         20  the area can be happy.  Obviously, for the future of

         21  the sidewalk cafe, it is very important, obviously,

         22  that that happens to the fullest extent possible,

         23  and I just want to make sure that you're clear if

         24  you get this, it is only for a year?

         25                 MR. BOOKMAN:  We agree, we
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          2  understand, we fully hope that we will not be back

          3  at this Committee level come renewal time. But I do

          4  want to point out for the record that in the DOT, at

          5  the DOT public hearing and immediately within a week

          6  afterwards, we submitted over 400 signatures and

          7  individual letters - -

          8                 CHAIRPERSON MCCAFFREY:  Yes, we're

          9  aware of that.

         10                 COUNCIL MEMBER QUINN:  Yes.

         11                 MR. BOOKMAN: - -  from people in the

         12  neighborhood. We limited it to people in the

         13  neighborhood, who did support this. So we want it to

         14  be 100 percent.

         15                 COUNCIL MEMBER QUINN:  Okay.  And so

         16  my office, I just want you to know is going to

         17  continue to meet with the tenants on a regular

         18  basis, continue to liaison with you.  There will be,

         19  based on the Chair's generous offer, unannounced

         20  inspections.

         21                 CHAIRPERSON MCCAFFREY:  Well, that is

         22  a standard item during the course of every

         23  applicant, investigation is a unit from the Council,

         24  who is charged with the responsibility of doing spot

         25  inspections unannounced.
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          2                 COUNCIL MEMBER QUINN:  Oh really, I

          3  didn't know that?

          4                 CHAIRPERSON MCCAFFREY:  That has been

          5  the policy from Day 1.

          6                 COUNCIL MEMBER QUINN:  We are

          7  thorough here at the City Council.

          8                 CHAIRPERSON MCCAFFREY:  Absolutely,

          9  anything else?

         10                 COUNCIL MEMBER QUINN:  Yes, I just

         11  want to point out, we need the awning, just

         12  eyeballing it, it does look like the tables could

         13  fit under there, just eyeballing it, so that we're

         14  definitely going to have to look at it, unless they

         15  are very, very, very thin people in.

         16                 MR. BOOKMAN:  The application, it was

         17  this point that reminded me, that we gave you a copy

         18  of, it also includes umbrellas to go over the

         19  tables, so a combination of the awning and the

         20  umbrellas should do it.

         21                 CHAIRPERSON MCCAFFREY:  A set of

         22  apples or something like that.

         23                 COUNCIL MEMBER QUINN:  Okay, all

         24  right, so we will look at all of that.  Okay, thank

         25  you.
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          2                 CHAIRPERSON MCCAFFREY:  Thank you

          3  very much.

          4                 COUNCIL MEMBER QUINN:  Thank you,

          5  Chairman McCaffrey.

          6                 CHAIRPERSON MCCAFFREY:  We thank you

          7  very much for your representation.

          8                 MS. PISONE:  Thank you.

          9                 MR. BOOKMAN:  Thank you.

         10                 CHAIRPERSON MCCAFFREY:  I have a

         11  series of witnesses, a representative from Senator

         12  Duane, William Borack, Bea Biggins, Sidney

         13  Zimmerman, and Peggy Albright.  If you wish to

         14  testify beyond what Council Member Quinn has already

         15  articulated on your behalf, you have that

         16  opportunity, if you would like to?

         17                 COUNCIL MEMBER QUINN:  Council Member

         18  McCaffrey, Senator Duane's Office is not going to

         19  testify, but just would like to be associated with

         20  my comments and those of the residents.

         21                 CHAIRPERSON MCCAFFREY:  Okay.

         22                 COUNCIL MEMBER QUINN:  That would be

         23  Senator Tom Duane.

         24                 CHAIRPERSON MCCAFFREY:  All right.

         25  Sergeant- At Arms, if you would just pull up another

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            20

          1  ZONING AND FRANCHISES

          2  couple of chairs, please? Now let me indicate to

          3  you, you have heard what the nature of the

          4  description is, we have heard what the nature of the

          5  problem is, please, do not recite to us what the

          6  nature of the problems are, we want your comments on

          7  the basis of what you have heard, as the

          8  representation of what your Council member has been

          9  able to negotiate on your behalf.  We will begin

         10  from my right and going left.

         11                 MS. ALBRIGHT:  Peggy Albright.  I'm a

         12  tenant.  Do you want the rest to introduce

         13  themselves or should I just start?

         14                 CHAIRPERSON MCCAFFREY:  Yes, no, no,

         15  please, begin.

         16                 MS. ALBRIGHT:  Okay.

         17                 CHAIRPERSON MCCAFFREY:  We have your

         18  slip.

         19                 COUNCIL MEMBER QUINN:  Peggy, could

         20  you just give your address too?

         21                 CHAIRPERSON MCCAFFREY:  No, no, that

         22  is all right we already have it on the slip, it's on

         23  the slip.

         24                 MS. ALBRIGHT:  Okay.  I would just

         25  like to say that, you know, it's just unfortunate
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          2  that a 24- hour restaurant is moving to a

          3  residential building, and also the noise that it has

          4  created with the open garage doors at night for the

          5  tenants.

          6                 You know, and also I have a question

          7  for you, what we're addressing about the hours of

          8  sidewalk tables and those garage doors open, I don't

          9  think midnight and one o'clock is an appropriate

         10  closing for people who live on the second floor, I

         11  mean people live there.

         12                 CHAIRPERSON MCCAFFREY:  Ms. Albright,

         13  I have to be very honest with you, you know, there

         14  is a balance here of interests on this.

         15                 MS. ALBRIGHT:  Right.

         16                 CHAIRPERSON MCCAFFREY:  And we

         17  understand that fully, and it's taking in interests.

         18                 MS. ALBRIGHT:  So I think that is why

         19  I have to oppose it.

         20                 CHAIRPERSON MCCAFFREY:  Okay, that is

         21  fine.

         22                 MS. ALBRIGHT:  You understand, I

         23  oppose it because of the hours, more than anything.

         24  If they were, you know, different hours, closing at

         25  10:00, they're 24 hours, they're open early in the
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          2  morning, they're open early Sunday mornings.  Anyway

          3  there has been an ongoing problem of noise, street

          4  noise that people in the building still complain

          5  about.

          6                 The smell noise, the vent noise, I

          7  mean, the vent smell, you can smell the grease a

          8  half a block away, at times, it is irradic, but it

          9  is actually right by the building.

         10                 CHAIRPERSON MCCAFFREY:  Let me be

         11  very clear, that would be there present restaurant

         12  or sidewalk cafe.

         13                 MS. ALBRIGHT:  Right, right, so, yes,

         14  okay.

         15                 CHAIRPERSON MCCAFFREY:  That is why

         16  the Council, yes, so that has no relavance.

         17                 MS. ALBRIGHT:  Yes, okay, so we're

         18  just addressing the sidewalk cafe.

         19                 CHAIRPERSON MCCAFFREY:  What is

         20  happening here is your Council member is being very

         21  diligent by attempting to expand the envelope here

         22  to get other concessions.

         23                 MS. ALBRIGHT:  Okay.

         24                 CHAIRPERSON MCCAFFREY:  If you don't

         25  want that to be done, we can remove that item
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          2  entirely and not have those inspections done, but

          3  quite frankly, we want to do the maximum for you

          4  rather than the least for you.

          5                 MS. ALBRIGHT:  Okay.  And also, I

          6  would just like if they are trying to work on the

          7  trash pickup, they do have to work on that because

          8  it is irradic and it is in the middle of the night,

          9  at times, and it's never after 7:00, it's at 6:00.

         10                 CHAIRPERSON MCCAFFREY:  Yes, Sir.

         11  Please, state your name?

         12                 MR. ZIMMERMAN:  My name is Sid

         13  Zimmerman.  I'm a tenant in the building right above

         14  the cafeteria, and we frequently hear people

         15  talking, either standing in the street, frequently

         16  at night, I'm sorry, I should qualify that.  Usually

         17  when the City starts quieting down, the cafeteria

         18  starts getting noisy.  The people standing out in

         19  front of the place, usually because they are leaving

         20  and are parting from one another, have also enjoyed

         21  one another's company are shouting at each other and

         22  making quite a good deal of noise, sometimes as late

         23  as one, two o'clock in the morning.

         24                 Also, when the doors are open, we

         25  hear the chattering that is the side thing, we hear
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          2  the chattering of the people who are sitting there

          3  in the restaurant, and that goes on until twelve,

          4  one o'clock at night.

          5                 I think that it is, frankly,

          6  outrageous that they are permitted to stay open

          7  until pass eleven o'clock.  They should be

          8  compelled, and mind you they should have to close at

          9  time, and open at a reasonable hour in the morning.

         10                 That is pretty much all I have to

         11  say.

         12                 CHAIRPERSON MCCAFFREY:  Thank you

         13  very much.  Yes, Ma'am.

         14                 MS. BIGGINS:  Hi, my name is Bea

         15  Biggins.  I live in the building, and the noise

         16  issue has been constant since they moved in, and it

         17  has never really let up.  I have been awoken at two

         18  or three in the morning with people, I mean,

         19  recently over the weekend, Friday night, Saturday

         20  night, and it's an ongoing issue. And I work

         21  Sundays, I work Sundays, I will be working Saturdays

         22  all through June, and I just think it is horrendous

         23  that not only during the week, but on the weekends,

         24  I mean it is every day, there is no let up.  If they

         25  closed at eleven o'clock, because it is a
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          2  residential building, I don't see why they should be

          3  allowed to be open 24 hours a day.  With the tables,

          4  it is just going to increase the issue.

          5                 Thank you.

          6                 COUNCIL MEMBER QUINN:  What time are

          7  you hearing noises until, is it like at eleven and

          8  after, or is it really late?

          9                 MS. BIGGINS:  I hear people out on

         10  the sidewalk at two o'clock, three o'clock.  It's

         11  ongoing.  You name a time, it's there.

         12                 CHAIRPERSON MCCAFFREY:  Thank you.

         13  Go ahead.

         14                 MR. MALCOLM:  Christian Malcolm, and

         15  I'm a tenant in the building.  I live above the

         16  restaurant, and I oppose it.  It's already an open,

         17  as far as I'm concerned, an open restaurant.  You go

         18  by, and I don't know if any of the Council people

         19  have been by this restaurant at night, but I walk

         20  home from my place of business, I pass many

         21  restaurants that have open, that is the trend today,

         22  open their sidewalk windows and walls to the street,

         23  and there isn't near the noise level that one gets

         24  when you approach Cafeteria.  You can hear it, it's

         25  like a blast of noise, of people shouting and

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            26

          1  ZONING AND FRANCHISES

          2  talking.  One has to recognize that this restaurant

          3  generates three times the noise level of any other

          4  restaurant on 7th Avenue between 14th and 23rd

          5  Street.  And I would bet any amount of money on

          6  that, it's a loud restaurant.  I hear voice, it's

          7  already been reported, people congregating after

          8  they have had dinner, waiting for a cab or whatever.

          9    I have been awaken at three, four in the morning.

         10  I know all of you might be tired of the quality of

         11  life issue, but this is what it is here, it's a

         12  quality of life issue.

         13                 I have lived in New York all of my

         14  adult life and I feel like I am being driven out of

         15  New York because of policies like this, like where

         16  can one live any longer without escaping a problem

         17  like this with noise, in making it impossible for

         18  you to sleep and have a decent night's sleep,

         19  uninterrupted sleep?  I would say almost every night

         20  at some point in time I do wake, I don't always get

         21  up and call, because I have gotten tired of getting

         22  up out of bed, waking and calling, but, you know, I

         23  have put carpets down, I have lined my apartment

         24  with drapes and fabric, I mean, I made like a sound

         25  room trying to abate the noise.  I have an air
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          2  conditioner, I don't dare open the window because of

          3  the noise from the Cafeteria.  I am a prisoner to my

          4  air conditioner. I have recognized that living in

          5  New York above, Cafeteria, I have to be.

          6                 But I oppose it, I would strongly

          7  argue that the --

          8                 COUNCIL MEMBER QUINN:  What is the

          9  size of your apartment?

         10                 MR. MALCOLM:  I live in a studio

         11  apartment.  The fact that they could also be open

         12  until twelve, one o'clock in the morning, on the

         13  sidewalk concerns me.

         14                 MR. BORACK:  My name is Mr. Borack, I

         15  would like to submit these documents, and I hope you

         16  will have a chance, it is an original and five

         17  copies, and I hope, that I know you are trying to

         18  expedite this, but I do hope that the members of the

         19  Council and the appropriate people will read the

         20  material.

         21                 I'm representing the Block

         22  Association and the Council of Chelsea Block

         23  Associations, which is a Coalition of Block

         24  Associations.  As we told Councilwoman Quinn, just

         25  before we met, that we're not coming here opposing
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          2  this just to be obstinate. What we're doing is

          3  raising real legitimate concerns, and we understand

          4  that a business has a right to apply for a sidewalk

          5  cafe.  What we're saying is that there has been

          6  existing problems for a long, long time, and not to

          7  want to get into something where we say one thing

          8  and the attorney said something else, but complaints

          9  have been ongoing.

         10                 Mr. Baker, who Susan Leonard says,

         11  she wasn't aware of the 2K- Line.  He is an elderly

         12  gentleman, he has an homebound person come into help

         13  him, he has been complaining for months, and months,

         14  and months, and months.  Now Susan said, well, she

         15  doesn't get the calls, and hopefully, if it is

         16  improved, which we don't hope for its approval, but

         17  it seems like a foregone conclusion that proper

         18  names will be given so when people complain it will

         19  be dealt with.

         20                 The problem is, we have been meeting

         21  in good faith, we met with the Community Board in

         22  good faith, we met with Susan Leonard and some of

         23  her associates in good faith, we met with the

         24  Councilwoman's Office in good faith, and the problem

         25  still exist. And as Christian just said, the cafe,
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          2  the sidewalk cafe will be an extension of an already

          3  existing situation.  The garage doors are open, the

          4  noise is there, it's not eleven or twelve o'clock,

          5  it's one o'clock, two o'clock, three o'clock.

          6                 Ms. Leonard just got a call from Lucy

          7  in the building five o'clock or four o'clock in the

          8  morning where Lucy had to call and complain, didn't

          9  get resolution, people in the restaurant had dogs

         10  that were barking.  The customers were screaming, we

         11  have had several occasions where customers were

         12  screaming at the residents when the residents called

         13  and said, please, be quiet.  The owner should not be

         14  on the residents of the building, the owner

         15  shouldn't be on the local community.

         16                 Now the attorney said, we have 400

         17  petitions or letters signed, but we're saying is, we

         18  think it would be very easy to put a petition in the

         19  restaurant and say, would you like a sidewalk cafe?

         20  We bet that those people are not aware of the noise

         21  problems of the people being woken up and not being

         22  able to sleep. Hopefully you are presenting some

         23  compromises here which will help things, but the

         24  noise has been an ongoing existing problem where

         25  people can't sleep.
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          2                 One of the concerns also is

          3  associated with it, with an increase of business

          4  from the noise, there will be more garbage. Garbage

          5  is placed in the dumpsters, the people from the

          6  restaurant throw things in the dumpsters, so you

          7  have the people on 17th Street being affected by

          8  noise.  Now one might say - -

          9                 CHAIRPERSON MCCAFFREY:  But that is a

         10  problem, I mean, quite frankly, is, has no relavance

         11  the anything, I have to be honest with you.  If

         12  someone comes along and does that, and I understand

         13  how vexing it is, there is a restaurant here, and if

         14  the restaurant is open for six hours, it is going to

         15  have a dumpster. Someone comes along and is a moroon

         16  and decides at four o'clock in the morning to throw

         17  a beer bottle into a dumpster, and not think of what

         18  the effects is to that, that is something that we

         19  can't --

         20                 MR. BORACK:  All we're saying is that

         21  we hope the management would talk to those moroons,

         22  if you're using the term moroons, and let them know

         23  to be careful when doing it.  We suggested it in the

         24  beginning, some sidewalk cafes and restaurants have

         25  signs, say, please, be considerate of your
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          2  neighbors, we mentioned that to Cafeteria a year

          3  ago, no sign was put up, so we're trying to show

          4  that we have been trying in fashion in good faith,

          5  trying to work with them, but the people are

          6  suffering.

          7                 COUNCIL MEMBER QUINN:  And I will

          8  just say, a member from my office, I will follow- up

          9  with Cafeteria to make sure, and note for the

         10  record, folks from the Cafeteria are shaking their

         11  heads in agreement that their will be signage and

         12  that the point person, for lack of a better word,

         13  will also be given the responsibility as it relates

         14  to the dumpsters.

         15                 MR. BORACK:  And hopefully that will

         16  take care of the problems that crop up.  We just had

         17  someone, a grandmother who is babysitting the

         18  children.  She goes out to walk the dog at midnight,

         19  walks by Cafeteria, you have the people hanging out,

         20  and she went back to her daughter and said, all

         21  these rowdy people were bothering me.

         22                 Another thing in terms of

         23  sensitivity, the owner should not be on the people

         24  who live in the community to call up and say, if you

         25  don't like it, move.  Now that has been said several
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          2  times to senior citizens, that has to improve, in

          3  fact, not to improve, that has to be stopped.

          4                 CHAIRPERSON MCCAFFREY:  Well, we can

          5  only, hopefully, move forward and the representation

          6  that is made here that there will be a better

          7  liaison in terms of this.

          8                 MR. BORACK:  What we're saying, also,

          9  is, and my understanding of what the proposal was,

         10  that in the spirit of compromise they are going to

         11  have just one line of tables.  I think that is very

         12  good because that will leave more space for people

         13  to walk.

         14                 I sort of got the feeling though that

         15  when the year is up they might propose to add more

         16  tables, I don't know if that is down the line.

         17                 CHAIRPERSON MCCAFFREY:  That is an

         18  item that we will see in a year.

         19                 MR. BORACK:  But that I'm sure that

         20  is their right to apply for it.

         21                 CHAIRPERSON MCCAFFREY:  Absolutely.

         22                 COUNCIL MEMBER QUINN:  There has been

         23  no discussion as of that, just for the record, no

         24  discussion at all.

         25                 MR. BORACK:  What we're going to do
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          2  with auspices of your office is, as a community

          3  monitor the problems.  Hopefully the problems will

          4  go away and everybody will be happy, but if in a

          5  year when they come back to apply, and if the noise

          6  is still there, and there is another big problem

          7  which is associated with the increased customers,

          8  and maybe something could be done about that, there

          9  is a very, bad, offensive odor.  Just the other

         10  night somebody was complaining about it and it's on

         11  a daily basis, so hopefully, you know, the attorney

         12  and Susan said that they will get the person to come

         13  back to address the vents.

         14                 There is also the issue, Christine,

         15  which wasn't dealt with, is whether a restaurant can

         16  have the doors open to the kitchen, because odors

         17  come from the kitchen.

         18                 CHAIRPERSON MCCAFFREY:  But I ask you

         19  to understand that this is not an item about a

         20  restaurant's operation.

         21                 MR. BORACK:  It's a sidewalk cafe.

         22                 CHAIRPERSON MCCAFFREY:  This is a

         23  sidewalk cafe, and so when you talk about the items

         24  there, is there a commercial overlay on this

         25  location, there can be a restaurant there, that is
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          2  not before us.  Your Council member is, quite

          3  frankly, and I will say this to her credit,

          4  massively pushing the envelope here.  I mean, so I

          5  just want you to understand that, quite frankly, you

          6  know, it's because of the concerns that the Chair

          7  has and the articulation by the Council member.  But

          8  in terms of this, if you want, what your complaints

          9  are that there is a restaurant there in terms of

         10  that, and that is not something that is relevant

         11  before us here today.  So that that is what we tried

         12  to represent today and that is - -

         13                 MR. BORACK:  Well I guess the

         14  nuiance, Sir, what we see is that with a sidewalk

         15  cafe increasing the amount of customers will

         16  exacerbate the other problems.  We hope the other

         17  problems will go away, we hope we can work together,

         18  but we just want you to understand the full

         19  situation.

         20                 CHAIRPERSON MCCAFFREY:  We understand

         21  this.

         22                 MR. BORACK:  We're not just a bunch

         23  of troublemakers looking to stop something.

         24                 CHAIRPERSON MCCAFFREY:  No, that is

         25  certainly - -
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          2                 MR. BORACK:  We have serious concerns

          3  of the people.

          4                 CHAIRPERSON MCCAFFREY:  That is

          5  certainly not right to portray yourself in your mind

          6  or in anyone else's mind that you are, that is why

          7  your Council member has worked out this item on it.

          8  I thank you all for the testimony.  Thank you very

          9  much.

         10                 MS. ALBRIGHT:  I would like to ask

         11  something?

         12                 CHAIRPERSON MCCAFFREY:  Sure.

         13                 MS. ALBRIGHT:  Being the Zoning

         14  Committee in here, I'm just very surprised that in

         15  New York City that you can have a sidewalk cafe

         16  underneath and people live on the second floor of a

         17  residential building and that it is open until, what

         18  are you telling me are the regulations that say?

         19                 CHAIRPERSON MCCAFFREY:  There are

         20  hundreds of such locations in the City of New York.

         21                 MS. ALBRIGHT:  And no one ever

         22  complained?

         23                 CHAIRPERSON MCCAFFREY:  Well, in some

         24  cases they do complain, and when there is an

         25  application, folks will come forward and they will
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          2  work out a compromise.

          3                 MS. ALBRIGHT:  What about on top that

          4  there is a --

          5                 CHAIRPERSON MCCAFFREY:  But to say

          6  that there is no such, there are hundreds - -

          7                 MS. ALBRIGHT:  How does this relate

          8  to 24 hours, also, that they're open their hours?

          9                 CHAIRPERSON MCCAFFREY:  They can be

         10  open 24 hours, restaurants.

         11                 MS. ALBRIGHT:  Now what time in the

         12  morning can people sit out there?

         13                 CHAIRPERSON MCCAFFREY:  There is a

         14  specific application on terms of their hours in

         15  which they are going to be able to run and staff has

         16  the beginning hours.

         17                 MS. ALBRIGHT:  And so may I ask, do

         18  any Council members or people in government in New

         19  York City live above sidewalk cafes?

         20                 CHAIRPERSON MCCAFFREY:  I don't know

         21  if they do, Ma'am?

         22                 MS. ALBRIGHT:  Can you imagine what

         23  it is like?

         24                 CHAIRPERSON MCCAFFREY:  Ma'am, I'm

         25  trying to understand.  Ms. Albright, I will be very
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          2  honest with on it, I can only advise you, quit while

          3  you are ahead.  Okay?  I mean, quite frankly, I'm

          4  being very candid with you now, we're trying to help

          5  you, you may not think that, and quite frankly your

          6  Council member has gone way out of her way to do

          7  this, that is her job, but quite frankly she is

          8  pushing the envelope on this in terms of these type

          9  of items that have been cited here.

         10                 MR. ZIMMERMAN:  May I ask a question?

         11                 CHAIRPERSON MCCAFFREY:  Yes, Sir, go

         12  ahead.

         13                 MR. ZIMMERMAN:  Is it possible to

         14  limit their hours?

         15                 CHAIRPERSON MCCAFFREY:  Yes, they are

         16  limiting their hours, yes.

         17                 MR. ZIMMERMAN:  Okay, and can those

         18  hours be limited to, let's say eleven o'clock at

         19  night, so that it is closed at eleven o'clock?

         20                 CHAIRPERSON MCCAFFREY:  I'm sorry,

         21  could you repeat the question?

         22                 MR. ZIMMERMAN:  Can the hours be

         23  limited so that they are compelled to close the

         24  restaurant at eleven o'clock?

         25                 COUNCIL MEMBER MCCAFFREY:  No, the
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          2  restaurant, no, that has - -

          3                 MR. ZIMMERMAN:  The sidewalk cafe

          4  alone?

          5                 COUNCIL MEMBER MCCAFFREY:  The

          6  sidewalk cafe only, this is only a sidewalk cafe

          7  application.

          8                 MR. ZIMMERMAN:  And can it be, is it

          9  possible to compel them to close the doors, the

         10  garage doors at the restaurant at eleven o'clock?

         11                 COUNCIL MEMBER MCCAFFREY:  That is

         12  what they have indicated, that when they take the

         13  tables in, they will close the doors at that time.

         14                 MR. ZIMMERMAN:  Okay, and this will

         15  be at a reasonable hour, because people are asleep

         16  by 11:00, 11:30, and they very often have to wake up

         17  at about seven o'clock in order to go to work.

         18                 COUNCIL MEMBER MCCAFFREY:  Okay, we

         19  thank you very much.  There is, as I say, there is

         20  an item here on our part in which we are trying to

         21  balance the competing interests here, and the items

         22  that your Council member has worked out by way of a

         23  compromise, hopefully will provide you with relief.

         24  Thank you very much.

         25                 On the next item, on Land Use Item
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          2  No. 400, Barbara Rosen from the Department of City

          3  Planning is present, would you, please, come

          4  forward?  Ms. Rosen, give us a brief description as

          5  to the nature of the proposal?  All right, she will

          6  fill out a slip in a little while.  Please, yes, I

          7  have a slip, yes, thank you.  Ms. Rosen, if you

          8  would, please, briefly present the proposal?

          9                 DEPUTY COUNSEL ROSEN:  I'm the Deputy

         10  Counsel of the Department of City Planning, and I'm

         11  speaking in favor of the text amendment that the

         12  City Planning proposed, which would refine the

         13  definition of cellar space as if used for dwelling

         14  purposes to be counted towards floor area.

         15                 As you know there was a question of

         16  ambiguity with respect to the Zoning Resolution.

         17  The text was challenged back in 1997, and the Court

         18  of Appeals Resolution is determining that cellar

         19  space would be excluded, even if it were to be used

         20  for dwelling purposes.  Therefore, the purpose of

         21  the text amendment was to clear up that ambiguity.

         22  And what we have done is, we, in the definition, the

         23  12- 10 definition of floor space, floor area, we

         24  have added that cellar space would be excluded from

         25  floor area calculations, except, "where such space
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          2  is used for dwelling purporses."

          3                 There were in the testimony that was

          4  given before the City Planning Commission, as well

          5  as letters that we have received, certain groups

          6  expressed their disapproval and concerns. The

          7  Community Boards, in particular, raised the issue

          8  that they were fearful that residents who used

          9  cellars for recreation rooms or utilities or storage

         10  purposes, would be penalized and floor area would be

         11  added in those areas.

         12                 The Department of Buildings, I should

         13  point out has never interpreted this as requiring

         14  floor area being added, and, in fact, the Department

         15  of Buildings since 1961 has interpreted cellar space

         16  of this nature, recreation room, storage space, et

         17  cetera, as not counted as floor area, and therefore

         18  we feel that their fear is really not warranted.

         19                 The Borough President of Staten

         20  Island supported the application, but requested the

         21  term for dwelling purposes be replaced by the term

         22  dwelling unit.

         23                 CHAIRPERSON MCCAFFREY:  As did

         24  Community Boards in Queens.

         25                 DEPUTY COUNSEL ROSEN:  Pardon?
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          2                 CHAIRPERSON MCCAFFREY:  As did

          3  Community Boards in Queens.

          4                 DEPUTY COUNSEL ROSEN:  Yes.  Our

          5  concern was that the definition of dwelling unit

          6  actually includes one or more rooms which include

          7  both sanitary facilites and kitchen facilities, and,

          8  in fact, if you had a two bedroom unit in the

          9  cellar, with a bathroom, but with no kitchen, it

         10  would not qualify as a dwelling unit, and as a

         11  result the floor area would not be counted.

         12                 So we believe that the term dwelling

         13  purposes, which again has been used since 1961 is

         14  the more preferable and the Department of Buildings

         15  has never had confusion about that.

         16                 CHAIRPERSON MCCAFFREY:  Okay, thank

         17  you.

         18                 DEPUTY COUNSEL ROSEN:  The other

         19  issue that was raised by the AIA of Staten Island

         20  had to do with confusion with the Housing

         21  Maintenance Code.  Basically these codes serve two

         22  separate purposes and the Buildings Department has

         23  never had a problem in interpreting.  The Housing

         24  Code, as you know, basically has to do with legal

         25  occupancy, whereas the Zoning Resolution has to do
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          2  with floor area calculation.

          3                 CHAIRPERSON MCCAFFREY:  Is there

          4  written policy, however, in that regard?

          5                 DEPUTY COUNSEL ROSEN:  With respect

          6  to the interpretation?

          7                 CHAIRPERSON MCCAFFREY:  Yes.

          8                 DEPUTY COUNSEL ROSEN:  It would be

          9  with the Department of Buildings, since they are the

         10  ones that enforce all the codes.

         11                 CHAIRPERSON MCCAFFREY:  Do you know

         12  whether or not you have seen that?

         13                 DEPUTY COUNSEL ROSEN:  No, I have

         14  not.

         15                 CHAIRPERSON MCCAFFREY:  Because one

         16  of our problems is that there is a concern sometimes

         17  that the policies that are there are not in writing

         18  and they tend to change with the different

         19  Commissioners that might come in.

         20                 DEPUTY COUNSEL ROSEN:  I can only say

         21  that in drafting the text it worked very closely

         22  with the Department of Buildings, you may, perhaps,

         23  want to approach them and see if they have any

         24  written guidelines.  I, personally, haven't seen

         25  them.
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          2                 CHAIRPERSON MCCAFFREY:   That would

          3  be a recommendation that we would make so that there

          4  is some clarity and consistency in terms of that.

          5  But that obviously is not such a plan, but we

          6  recommend that to the Administration.  Okay.

          7                 DEPUTY COUNSEL ROSEN:  And basically

          8  I think that really concludes my discussion.  Oh, I

          9  will add one thing, the AIA in Staten Island felt

         10  that there was a flaw in the amendment because it

         11  would allow cellar space to be used for dwelling

         12  purposes.  The fact is that this is not what the

         13  issue was, the issue from our point of view was, if,

         14  in fact, cellar space is used for dwelling purposes,

         15  it would be calculated as floor area, not whether or

         16  not it could be used for dwelling purposes.

         17                 CHAIRPERSON MCCAFFREY:  Okay, thank

         18  you.   Are there any questions of my colleagues?

         19  Ms. Rosen, thank you.  Yes, Council Member Leffler.

         20                 COUNCIL MEMBER LEFFLER:  I think I

         21  understand in general terms what this is trying to

         22  accomplish.  Could you explain more specifically how

         23  it accomplishes it though, how it prevents space in

         24  the basements from being used for residential

         25  purposes, is it a technical matter, perhaps, or it
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          2  operates within the resolution?

          3                 DEPUTY COUNSEL ROSEN:  It would

          4  basically be an enforcement issue.  I mean, in other

          5  words, as I said before, if in the course of issuing

          6  a Certificate of Occupancy, the Building's

          7  Department determined and saw that the space was

          8  being used for bedrooms, for living room purposes,

          9  that would have to be part of their, that would be a

         10  violation, because it would have been included in

         11  the floor area.  In addition, when they review plans

         12  at the Building's Department, the architectural

         13  designs and plans have to show what would be

         14  accommodated in the cellar space.  And, basically,

         15  again, if it is showing a recreation room with a

         16  bathroom, it's my understanding Building's would not

         17  consider that as living space.

         18                 So what we simply did was to make it

         19  very clear in the text, because the court

         20  interpreted.   The text had said that floor area

         21  would be counted for dwelling purposes, except where

         22  excluded.  Unfortunately, or otherwise, the

         23  definition excluded cellar space, the court then

         24  read that cellar space regardless would be excluded

         25  from floor area.  By adding cellar except where used

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            45

          1  ZONING AND FRANCHISES

          2  for dwelling purposes, it makes it abundantly clear

          3  that we're separating out the various uses for

          4  cellar space.

          5                 COUNCIL MEMBER LEFFLER:  Okay, that

          6  much I think I understand.  You said this is

          7  important if at the time a C of O were issued the

          8  proposed owner was planning to use it for, you know,

          9  like another residence or something like that, but

         10  what happens after the C of O is issued, that is

         11  often the case, is it not that the owner then

         12  decides to transform it into residential purposes?

         13  That would not be, in fact, coming to the attention

         14  of authorities; would it?

         15                 DEPUTY COUNSEL ROSEN:  It probably

         16  wouldn't, but quite frankly that surely is beyond

         17  our purview.  I mean, City Planning - -

         18                 CHAIRPERSON MCCAFFREY:  You mean it

         19  would be the Building's Department that would have

         20  the enforcement of it.

         21                 DEPUTY COUNSEL ROSEN:  Yes, we have

         22  no enforcement power, so I don't exactly how that

         23  would come about.

         24                 COUNCIL MEMBER LEFFLER:  This is the

         25  very, what I take it is a limited circumstance which
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          2  is when the building is first constructed, the

          3  parties are seeking to get a C of O, then this

          4  analysis would come into play.

          5                 DEPUTY COUNSEL ROSEN:  It would most

          6  likely, yes. Or at the time they were filing for a

          7  building permit.

          8                 COUNCIL MEMBER LEFFLER:  Okay, thank

          9  you.

         10                 CHAIRPERSON MCCAFFREY:  Thank you

         11  very much.  I have three witnesses on this item.

         12  Standard Krebushevski, Mark Muscaro, and Adam

         13  Krebushevski, come on up.

         14                 MR. KREBUSHEVSKI:  Can I take Mr.

         15  Adam Krebushevski's time?

         16                 CHAIRPERSON MCCAFFREY:  No, I don't

         17  allow that, come on up and testify individually,

         18  that is it.  John, do you want to testify or not,

         19  you have that opportunity?  Please, begin.

         20                 MR. KREBUSHEVSKI:  Ladies and

         21  gentlemen, my name is Stanley Krebushevski.

         22                 CHAIRPERSON MCCAFFREY:  Sergeant- At-

         23  Arms, take the conversation outside, Sergeant- At-

         24  Arms?  Thank you.

         25                 MR. KREBUSHEVSKI:  And I'm here on
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          2  behalf of the American Institute of Architects,

          3  Staten Island Chapter to renew our opposition to the

          4  proposed text amendment.  Having reviewed the

          5  comments filed with the Department of City Planning,

          6  many submissions, including the submissions of all

          7  three Staten Island Community Boards and our Borough

          8  President are opposed to the proposed change to the

          9  definition of floor area.

         10                 As pointed out in the comments, we

         11  believe there is a need for a comprehensive solution

         12  which:

         13                 1.  Harmonizes the application, the

         14  applicable statutes and regulations, the Zoning

         15  Resolution, the Housing Maintenance, the Building

         16  Code.

         17                 2.  Avoid confusion through the use

         18  of certain undefined terms, which, again, just to

         19  contradict Ms. Rosen's use of the word ambiguity,

         20  the court, itself, specifically says that the

         21  definition of floor area was not ambiguous, that it

         22  was clear as defined in the Zoning Resolution, and

         23  that it could not be sustained by the Board of

         24  Standards and Appeals to interpret it any other way.

         25                 And lastly, three, to protect the
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          2  present homeowners rights.  Moreover, the proposed

          3  amendment is too simplistic, it merely overrules the

          4  Court of Appeals' decision in the matter of Raritan

          5  versus Silver, and really fails to address the

          6  overall situation.

          7                 The principal floor in the proposed

          8  amendment is that it suggests that cellar space can

          9  be used for dwelling purposes.  Where, in fact, true

         10  cellar space, in one- and two family homes has never

         11  been permitted to be used for dwelling purposes.

         12  This floor was confirmed during the Court of Appeals

         13  proceedings when the City was asked by the court to

         14  produce evidence of cellar space used as a separate

         15  dwelling unit and counted for floor area?  The

         16  Department of Buildings was unable to produce a

         17  single applications where a cellar space was used as

         18  a separate dwelling unit, let alone counted for

         19  floor area.

         20                 Similarly, before the Court of

         21  Appeals during moral arguments, even the City's

         22  attorney from the Corporation Counsel on more than

         23  one occasion stated that the true intent that the

         24  New York City Zoning Resolution does not want people

         25  living in cellars. Therfore, how can the Department
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          2  of City Planning purport the alleged longstanding

          3  policy that cellar space used for dwelling purposes

          4  counts the floor area, if they can't even

          5  substantiate their position with an example?

          6                 In the matter of Raritan versus

          7  Silver, the lowest level of the subject building was

          8  a cellar for zoning purposes as well as a basement

          9  for Building Code purposes.  This condition was

         10  created by the lower density contextual zoning

         11  amendment, which adopted in 1999, which introduced

         12  the base plan concept and made it applicable to the

         13  definitions of cellars and basements for zoning

         14  purposes only.  These changes produced an

         15  inconsistency with the definitions of cellars and

         16  basements in the Housing and Maintenance Code and

         17  the Building Code, which remained unchanged, which

         18  only employed the curb level in defining cellars and

         19  basements for the purposes of those codes.

         20                 Remember the Zoning Resolution

         21  governs used ball kite FAR, but does not regulate

         22  whether a space can be used for dwelling purposes or

         23  not.  The Housing Maintenance Code, on the other

         24  hand, governs the standards of ventilation,

         25  lighting, minimum roof sizes, sanitary facilities, -
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          2   -

          3                 CHAIRPERSON MCCAFFREY:  Begin to sum

          4  up now.

          5                 MR. KREBUSHEVSKI:  The proposed text

          6  amendment does not correct the contradictions and

          7  the definitions of cellars and basements, and it is

          8  a grave in justice to the true longstanding policy

          9  that true cellar space cannot be used for dwelling

         10  purposes.

         11                 The lack of a definition for dwelling

         12  purposes also threatens uses which are currently

         13  permissible within the cellar, such as summer

         14  kitchens, laundry rooms, closets, partitions,

         15  separate cellar entrances.  Any change to the Zoning

         16  Resolution must clarify that these cellar features

         17  are preserved.

         18                 Thank you.

         19                 CHAIRPERSON MCCAFFREY:  Thank you.

         20  Yes, Sir, who is next?  Sure.

         21                 MR. MUSCARO:  Good morning, ladies

         22  and gentlemen. My name is Mark Muscaro, and I am the

         23  Executive Vice- President for the Building Industry

         24  Association of New York.  I'm going to degress from

         25  my comments because Mr. Krebushevski, I think has
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          2  done a good job in talking about the statutory

          3  issues here and the need for consistency.

          4                 As a representative of the

          5  practitioners who are going to try to do business

          6  under these codes, I have to tell that the lack of

          7  consistency is a major aggravation, and the subject

          8  interpretations of these statutes are going to lead

          9  to further confrontation and further confusion and

         10  probably legal challenge down the road, if, in fact,

         11  the Council does not make an effort to ensure

         12  consistency.

         13                 The most potent argument against the

         14  text amendment, however, and that which catalized

         15  all three of the Island's Community Boards is the

         16  degree of non- compliance created by this amendment.

         17    Virtually every home with a finished cellar,

         18  summer kitchen, or other such amenity, can

         19  potentially be viewed by the Building Department as

         20  non- compling with an associated - -

         21                 CHAIRPERSON MCCAFFREY:  They would be

         22  grandfathered in, so what is the relevance of that?

         23                 MR. MUSCARO:  This is the first time

         24  I have heard about a grandfathering clause, this is

         25  the absolute very first time.  In fact, specifically
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          2  in other questions we were told that there was not a

          3  provision for grandfathering.

          4                 CHAIRPERSON MCCAFFREY:  How is it

          5  that the zoning would be changed in circumstances

          6  that were legally compliant? Then those folks would

          7  be obviously in jeopardy.  I mean, Counsel informs

          8  me that that is not the case that they are in fact

          9  grandfathered.

         10                 MR. KREBUSHEVSKI:  At the Community

         11  Board hearing on Staten Island where a presentation

         12  was given by the Director, Doug Brooks of the Staten

         13  Island Office, there was questions as to whether or

         14  not if a person came in, to enlarge his home, and he

         15  had a cellar that, for instance, would be

         16  interpreted by the Department of Buildings as being

         17  used for dwelling purposes.

         18                 CHAIRPERSON MCCAFFREY:  No, no, no,

         19  that is a totally different item.  The point that

         20  Mr. Muscaro just raised a moment ago is that if

         21  someone currently has this, you are talking about

         22  someone coming in, to do something different, it is

         23  totally separate.

         24                 MR. KREBUSHEVSKI:  To add to a house,

         25  correct.
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          2                 CHAIRPERSON MCCAFFREY:   It is

          3  totally separate then what is bening discussed

          4  there, so, please, your next point.

          5                 MR. MUSCARO:  Well, the issue remains

          6  though, somebody wants to do a change, but suppose

          7  I'm going to refinance my house, and now I have

          8  converted that basement, I have a right to a rec

          9  room, a legal use.  What happens when the financial

         10  institution is faced with the ambiguity of this very

         11  issue, does that finished area count, does my house

         12  now comply with the lot coverage requirements?  And

         13  I will tell you here is your example, do you

         14  remember what went on with the issue of decks all

         15  over the City of New York, when people put on

         16  backyard decks and nobody questioned, the Building

         17  Department did not enforced the legality, and then

         18  when people went to closing, so all of a sudden the

         19  issues related to those decks suddenly became part

         20  of the financial institutions awareness and all of a

         21  sudden they asked for remedial action.  So we had

         22  Building Department inspections, fines being levied,

         23  decks that had to be torn down, and homeowners who

         24  were faced with a whole series of burdens.

         25                 CHAIRPERSON MCCAFFREY:  So you would
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          2  feel better if they were, in fact, written positions

          3  on the part of the Department to how it would

          4  interpret it.

          5                 MR. MUSCARO:  There absolutely need

          6  to be, because the Building's Department personnel

          7  come and go, and, again, in five years there could

          8  be very different people interpreting this law.

          9                 CHAIRPERSON MCCAFFREY:  Okay, your

         10  next point?

         11                 MR. MUSCARO:  Okay, let's see if I

         12  want to, I want to also bring up there are, this is

         13  not the main focus of our aggravation, our major

         14  aggravation is, in fact, for the homeowners, but I

         15  do represent the building industry.

         16                 CHAIRPERSON MCCAFFREY:  That is true.

         17                 MR. MUSCARO:  And the problem they

         18  are facing is that we have a series of applications

         19  that have been tired up in City Planning for periods

         20  of time that are not part of their control.  We are

         21  currently waiting 10 to 12 weeks for normal

         22  subdivision approvals.  So we have got builders who

         23  are in waiting for other approvals, who have

         24  projects that are really ready to go, and now the

         25  zoning is going to be changed, and there doesn't
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          2  appear to be any interest in protecting them from

          3  the regulatory impact of this change.  And I have to

          4  tell you that is a problem, because it is going to

          5  send these people back to readdress these projects

          6  that they have been in planning for an extraordinary

          7  length of time, often not through their own fault,

          8  and that hardship is to be born by them.  And I have

          9  to say that when government wonders why business has

         10  the kind of possibility to it that it does, this is

         11  the textbook case, and it is not a lot of people,

         12  and it is clearly, no one is going to hold up the

         13  banner for the building industry except maybe me,

         14  but those are legitimate businesses that are going

         15  to be impacted by this.  And up until now, no one

         16  has expressed an interest in those people.

         17                 Thank you very much.

         18                 CHAIRPERSON MCCAFFREY:  Towards that

         19  point we will request that the Department of

         20  Buildings come forward tomorrow to address this

         21  issue, it is an appropriate issue, as I have said

         22  before.  Thank you.  Adam, anything else you would

         23  like to add?

         24                 MR. ADAM KREBUSHEVSKI:  My name is

         25  Adam Krebushevski.  I'm in opposition to the
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          2  amendment for one simple reason, once the amendment

          3  is passed and there is no clarification to dwelling

          4  purposes, the Building Department will interpret the

          5  way they please to, and I believe that will be a

          6  fault to the amendment.

          7                 CHAIRPERSON MCCAFFREY:  Okay,

          8  hopefully we will be able to have some aspect or

          9  clarification based upon Building's comments

         10  tomorrow.  Yes.

         11                 MR. KREBUSHEVSKI:  If I may,

         12  currently now the intepretation as to what is

         13  building purposes varies from borough to borough.

         14                 CHAIRPERSON MCCAFFREY:  I understand,

         15  and that is why I want them to come forth.

         16                 MR. KREBUSHEVSKI:  And that has

         17  become very problematic where in certain boroughs a

         18  partition in an unfinished cellar constitutes

         19  dwelling purposes, and in others there can be a

         20  summer kitchen and a bathroom.

         21                 CHAIRPERSON MCCAFFREY:  Which is why

         22  I asked the point before in terms of the written

         23  intepretation, we will raise that tomorrow.

         24  Gentlemen, thank you very much.

         25                 I will ask at this time for the Item
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          2  on the sidewalk cafe to be voted this time, we will

          3  have to recess this meeting to hear from Building's

          4  Department tomorrow on the issue of the

          5  clarification, and but for the time being we will

          6  vote on this one item.  I will ask the clerk to call

          7  the roll.  Mr. Dear having already voted previously

          8  aye.

          9                 COUNCIL CLERK CHERRY:  McCaffrey.

         10                 CHAIRPERSON MCCAFFREY:  Aye.

         11                 COUNCIL CLERK CHERRY:  Leffler.

         12                 COUNCIL MEMBER LEFFLER:  Aye.

         13                 COUNCIL CLERK CHERRY:  Dilan.

         14                 COUNCIL MEMBER MALAVE- DILAN:  Yes.

         15                 CHAIRPERSON MCCAFFREY:  We will allow

         16  this vote to remain open through tomorrow, since Mr.

         17  Berman is involved, I think they're called budget

         18  negotiations that are going on, and we will allow

         19  him to vote, but if the clerk will announce the roll

         20  at this time, on this vote.

         21                 COUNCIL CLERK CHERRY:  The vote

         22  stands at four in the affirmative, none in the

         23  negative, with no abstentions, and it is still open.

         24                 CHAIRPERSON MCCAFFREY:  We are

         25  subject to being called five minutes prior to the
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          2  opening, 10 minutes rather prior to the opening of

          3  the Land Use Committee meeting tomorrow, whenever

          4  that might be, it is generally scheduled for 9:50

          5  tomorrow, for our time, since they are meeting at

          6  10:00, but since we do to time what Artilla the Hun

          7  does to villages, quite frankly, we're not quite

          8  sure when that will be.  Thank you.  We're now in

          9  recess.

         10                 (Hearing recessed at 11:25 a.m.)
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          2              CERTIFICATION

          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, PAT WTULICH, a Notary Public in

         10  and for the State of New York, do hereby certify

         11  that the foregoing is a true and accurate transcript

         12  of the within proceeding.

         13                 I further certify that I am not

         14  related to any of the parties to this action by

         15  blood or marriage, and that I am in no way

         16  interested in the outcome of this matter.

         17                 IN WITNESS WHEREOF, I have hereunto

         18  set my hand this 1st day of June 1999.
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