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TITLE:
Resolution calling upon the New York State legislature to reintroduce and pass and the Governor to sign S. 8575 and A. 11672 of 2008, which authorize political subdivisions to award public procurement contracts to participants of a minority and women owned business enterprise program at a cost premium not to exceed ten percent of the lowest bid. 


On Tuesday, January 27, 2009, the Committee on Contracts, chaired by Council Member Letitia James, will hold a hearing to consider Resolution 1773 (“Res. No. 1773”) which calls upon the New York State legislature to reintroduce and pass and the Governor to sign S. 8575 and A. 11672 of 2008, which authorize political subdivisions to award public procurement contracts to participants of a minority and women owned business enterprise program at a cost premium not to exceed ten percent of the lowest bid.  Those invited to testify include interested individuals and groups.  
BACKGROUND

In 2005, the City Council passed Local Law 129, which created the City’s M/WBE program.  The M/WBE program seeks to expand government contracting opportunities for minority and women owned businesses (“M/WBEs”).
  Local Law 129 contains M/WBE participation goals
 set for each of the qualifying categories of M/WBE participants.  These goals set the target percentages of the annual agency expenditures on certain types of contracts to be awarded to M/WBEs.  Examples are shown below:
	
	Prime Contracts
	Subcontracts

	 
	Construction

	Standard Services
	Goods
	Professional Services
	Construction
	Professional Services


	Black American
	12.63%
	9.23%
	7.47%
	9%

	12.63%
	9%

	Asian American
	No goal
	No goal
	5.19%
	No goal
	9.47%
	No goal


	Hispanic American
	9.06%
	5.14%
	4.99%
	5%

	9.06%
	5%


	Caucasian Female
	No goal
	10.45%
	17.87%
	16.5%

	No goal
	16.5%



The Department of Small Business Services (“SBS”), through its Division of Economic and Financial Opportunity, is charged with implementing the M/WBE program.  Pursuant to Local Law 129, the SBS must certify businesses as M/WBEs.  SBS is also charged with: (i) assisting agencies and contractors in identifying opportunities for M/WBEs; (ii) maintaining relationships with contractor associations and groups; (iii) conducting outreach and offering assistance to businesses who desire to become certified as MWBEs, as well as those who are already certified; and implementing technical assistance and educational programs in order to enhance participation of M/WBEs in city procurement.  For example, SBS has created an on-line M/WBE directory that is accessible to the public and to every contracting City agency.
  
City Agencies are also charged with responsibilities under Local Law 129.  Agencies must designate a M/WBE officer
 who is directly accountable to the agency head for the agency’s activities in carrying out its responsibilities under the law.
  Some of the enumerated duties of the agency M/WBE officer include: (i) creating the agency’s utilization plan;
 (ii) acting as a liaison with organizations and/or associations of M/WBEs to inform them of the agency’s procurement procedures as well as to advise them of future procurement opportunities; (iii) ensuring that bid solicitations are sent to M/WBEs in a timely manner; (iv) referring M/WBEs to technical assistance services available from agencies and other organizations;
 and (v) establishing processes for quarterly meetings with M/WBEs to discuss what agencies look for in evaluating bids or proposals.
  

Though Local Law 129 sets forth participation goals for the qualifying categories of M/WBE participants, the goals are aspirational.  The goals are not quotas or set asides to which agencies would be legally required to adhere.  New York State General Municipal Law (“Gen. Mun. Law”) governs all contracts for public work in the City with expenditures of over $20,000, and all purchase contracts with expenditures greater than $10,000.  Specifically, Gen. Mun. Law §103 demands that qualifying contracts be awarded to the lowest responsible bidder.  This means that the City can only award a qualifying public contract to a firm that has submitted the lowest responsible bid and cannot institute any other program or rule that seeks to award contracts by any other means.
RES. NO. 1773
 Though MWBEs submit bids for city work, the contract awards remain low and fall far below the goals set forth in Local Law 129, as pursuant to Gen. Mun. Law §103, the City is required to award contracts to the lowest bidders.  The requirements of Gen. Mun. Law §103, constrain the City from developing a stronger program that might result in more contract awards to certified MWBEs, and MWBEs are losing contracts by very small margins, sometimes by only a few percentage points.  

In an effort to develop a stronger MWBE program so that more contracts can be awarded to MWBEs, a change in State law must be made.  As many MWBEs are losing bids by very narrow margins, legislation that would allow the City to give certified firms a small price preference could help address this problem.  Res. No. 1773 calls upon the New York State legislature to reintroduce and pass and the Governor to sign S. 8575 and A. 11672 of 2008, which authorize political subdivisions to award public procurement contracts to participants of a minority and women owned business enterprise program at a cost premium not to exceed ten percent of the lowest bid.
New York State law already contemplates a similar price preference.  Gen. Mun. Law §104-a allows for a price preference for the purchase of recycled goods by political subdivisions in New York State.  Under this law, agencies of political subdivisions may purchase recycled products at a cost premium not to exceed ten percent of what a non-recycled product would cost or not to exceed 15% for products made with over 50% of secondary materials generated from the New York waste stream.  The Council seeks state legislation that mirrors Gen. Mun. Law §104-a, which would allow all municipalities in the state to give certified MWBEs a small price preference when awarding qualifying contracts and would permit municipalities to award contracts to MWBE firms that might not be the lowest responsible bidders, but that have submitted competitive responses to requests for bids and proposals.   
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..Title

Resolution calling upon the New York State legislature to reintroduce pass and the Governor to sign S. 8575 and A. 11672 of 2008, which authorize political subdivisions to award public procurement contracts to participants of a minority and women owned business enterprise program at a cost premium not to exceed ten percent of the lowest bid. 

..Body

By Council Members Seabrook, Barron, Brewer, Comrie, Dickens, Jackson, James, Liu, Mark-Viverito, Sanders Jr. and Sears


Whereas, The City of New York Disparity Study of 2005 revealed a disparity between the availability and the utilization of Minority/Women Owned Business Enterprises (M/WBEs) in the award of government procurement contracts; and


Whereas, in 2005, New York City passed Local Law 129, which created an M/WBE program to expand government contracting opportunities for minority and women owned businesses; and


Whereas, Local Law 129 established target percentages for annual agency expenditures on certain types of contracts to be awarded to M/WBEs; and


Whereas, In order for a minority and women owned business to participate in the City’s M/WBE program, the business must be certified as an M/WBE by the Department of Small Business Services; and


Whereas, Although certification efforts are increasing, according to both the Mayor’s Office of Contract Services’ Fiscal Year 2007 Agency Procurement Indicators report and the Fiscal Year 2008 Preliminary Report, the number of M/WBE firms who win contracts remains far below the target percentages set by Local Law 129; and


Whereas, New York State General Municipal Law section 103 requires that qualifying contracts be awarded to the lowest responsible bidder; and


Whereas, As many M/WBEs are losing bids by a few percentage points, legislation permitting localities to give certified M/WBE firms a small price preference could help address this problem; and


Whereas, General Municipal law section 104-a currently allows political subdivisions to exercise a price preference when purchasing recycled products at a cost premium not to exceed ten percent of what a non-recycled product would cost; and


Whereas, Amending section 104-a of the General Municipal law in a similar way for certified M/WBEs could allow municipalities to give certified M/WBEs a small price preference when awarding qualifying contracts; and 

 
Whereas, Senate bill S.8575 and Assembly bill A. 11672 of 2008, which authorize political subdivisions with M/WBE programs to award qualifying contracts under one million dollars to the lowest M/WBE bid if it does not exceed the lowest overall bid by more than ten percent, may address the disparity that still exists between the availability and utilization of MWBE firms; and


Whereas, S.8575 and A.11672 of 2008 must be reintroduced in the new legislative session that begins in January of 2009 for the bills to be considered and passed; now therefore, be it


Resolved, That the Council of the City of New York calls upon the New York State legislature to reintroduce and pass and the Governor to sign S. 8575 and A. 11672 of 2008, which authorize political subdivisions to award public procurement contracts to participants of a minority and women owned business enterprise program at a cost premium not to exceed ten percent of the lowest bid. 






� In order to quality for M/WBE certification, a firm must: (1) have been in operation for at least one year; (2) be at least 51 percent owned, operated and controlled by a woman or a member of a recognized minority group; and (3) be located with in the five boroughs or, if located in any of the surrounding counties, derive 25 percent of its business from the City. See: � HYPERLINK "http://www.nyc.gov/html/sbs/nycbiz/html/selling_to_government/wbe.shtml" ��http://www.nyc.gov/html/sbs/nycbiz/html/selling_to_government/wbe.shtml�,


� Pursuant to City of Richmond v. J.A. Croson Company, 488 U.S. 469 (1989), a United States Supreme Court case, a municipality may only create a race-based program if it demonstrates historical and societal discrimination against minority businesses.  As a result, the participation goals for this program were established as a result of a disparity study conducted by the City which examined the availability of M/WBEs as compared to their utilization in public contracting.  


� See: � HYPERLINK "http://www.nycedc.com/mwbe/(S(hcfang3ex0jmgj45yp00ek55))/GetStarted.aspx" ��http://www.nycedc.com/mwbe/(S(hcfang3ex0jmgj45yp00ek55))/GetStarted.aspx�.   Accessed January 22, 2009.


� Admin. Code §6-129(f)


� Id.


� A Utilization Plan is a document prepared by each agency delineating its M/WBE goals for each of the categories under the statute.  Furthermore the plan includes methods by which the agency will attain the goals.


� Id. 


� Admin. Code §6-129(h)(viii)
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