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I. INTRODUCTION 

On March 6, 2018, the Committee on Public Safety, chaired by Donovan Richards, will vote on Resolution Number 177 (Res. 177) which calls on New York State to amend the Penal Law Section 130.05 to include individuals in police custody as being categorically incapable of consenting to sexual conduct with a police officer. The Committee previously heard Res. 177 on February 26, 2018. 
II. BACKGROUND 
In October 2017, two NYPD detectives were charged with rape, kidnapping, official misconduct, and other related charges, following accusations that they arrested an 18-year-old woman on suspicion of drug possession and sexually assaulted her in a police van in September 2017.
 The New York City Office of Chief Medical Examiner (OCME) determined that both detectives’ DNA were found on the young woman following the incident.
 At their arraignment, lawyers for the detectives suggested that the encounter was consensual.
 Advocates argue the power dynamic between police officers and civilians makes consent impossible, where anyone in police custody implicitly understands that not going along with a police officer’s wishes could have serious adverse consequences.
 Currently, New York is one of 35 states where consent may be used as a defense when a police officer is charged with raping a person in his custody.

At a hearing of the Public Safety Committee on February 26, 2018, NYPD representatives testified that they support Res. 177 as it is already department policy.

III. ANALYSIS OF RES. 177
Res. 177 calls upon the New York State Legislature to amend the Penal Law Section 130.05, which relates to offenses where a sexual act was committed without consent of the victim. The amendment would create a new offense for individuals in police custody to be held as categorically incapable of consenting to sexual conduct with a police officer.
Res. No. 177
 
Resolution urging the New York State Legislature to amend the Penal Law Section 130.05 to include individuals in police custody as being categorically incapable of consenting to sexual conduct with a police officer
 
By Council Members Treyger, Rivera, Richards, Yeger, Holden, Miller, Gibson and Rosenthal
 
Whereas, Pursuant to section 130.05 of the New York State Penal Law, individuals in certain custodial situations, such as incarcerated or hospitalized individuals, are incapable of consenting to sexual relations with those placed in charge of their custody; and
Whereas, These laws protect vulnerable individuals from abuse; and
Whereas, New York State law contains no such provisions categorically preventing an individual in police custody from consenting to sexual conduct with a police officer; and
Whereas, The power dynamic between police officers and individuals in their custody is such that genuine consent cannot be provided; and
Whereas, The power dynamic between police officers and individuals in their custody is substantially similar to that between correction officers and inmates and other relationships already addressed in State law, and
Whereas, The lack of a State law to address this issue has already led to the alleged abuse of a person in custody by police officers; and
Whereas, For example, on September 15, 2017, two New York City Police Department detectives, placed an eighteen year old woman in custody and both police officers engaged in sexual conduct with the woman who was handcuffed in the back of their police van; and
Whereas, Both officers claim that the sexual conduct was consensual, and the woman alleges that the officers forced her to engage in sexual conduct in exchange for being released from custody without facing criminal charges; and
Whereas, Consent should not be a defense when an officer is accused of a sex crime by someone in their custody; now, therefore, be it 
Resolved, That the Council of the City of New York urges the New York State Legislature to amend the Penal Law Section 130.05 to include individuals in police custody as being categorically incapable of consenting to sexual conduct with a police officer.
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