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By Council Members Grodenchik, Dromm, Yeger and Holden
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to relation to amending the requirement that a statement of income and expense certified by a certified public accountant be provided in order for an income-producing property to be granted a reduction in real property assessment by the Commission.
ADMINISTRATIVE CODE:
Amends §11-216 of the Administrative Code

I. Introduction

On January 24, 2019, the Committee on Finance (Committee), chaired by Council Member Daniel Dromm, will hold a second hearing on Proposed Introduction (Int.) Number (No.) 1038-A, introduced by the Council Member Barry Grodenchik, titled A Local Law to amend the administrative code of the city of New York, in relation to amending the requirement that a statement of income and expense certified by a certified public accountant be provided in order for an income-producing property to be granted a reduction in real property assessment by the Tax Commission. This is the second hearing on this bill, which was amended after introduction. At the first hearing on this bill, the Committee heard testimony from representatives from the New York City Tax Commission (Commission), and other interested parties.
II. Background
a. Real Property Tax Assessment Procedure

The New York State Real Property Tax Law (“RPTL”) provides that all real property in New York City be divided into four classes:
 

· class one, which generally includes one-, two- and three- family homes; 

· class two, which generally includes residential property with more than three units and cooperatives and condominiums; 

· class three, which includes utility and special franchise property; and 

· class four, which includes all other property, such as commercial property like office buildings, factories, stores, and hotels.

Each year, the Department of Finance (DOF) determines the value of every taxable property in the City.
 The determination of value assigned to a property is termed an “assessment.” No later than January 15 of each year, DOF produces a tentative assessment roll setting forth the tentative assessment of each property for the ensuing tax year.
 DOF also mails a Notice of Property Value to each property owner informing them of their property’s tentative assessment. The tentative assessment roll is subject to modifications until the final assessment roll is closed on May 25.
 

Depending on the class of property, DOF uses a different method of assessment to determine the value of each property. For class one properties, DOF uses the comparable sales method which utilizes sales data of comparable properties.
 Class two properties and class four properties are valued as income-producing properties, either based on income and expense statements filed by the property owners, income and expenses of similar buildings, or a gross income multiplier.
 Class 3 properties are valued by the State Office of Real Property Tax Services and DOF using a replacement cost method.

b. Tax Commission

In 2007, the Council passed legislation creating the Office of Administrative Tax Appeals (OATA) consisting of the Tax Commission and the Tax Appeals Tribunal (Tribunal).
 The Tribunal is the forum to resolve disputes between taxpayers and DOF with respect to non-property tax related protests (i.e. general corporation tax, commercial rent tax, real property transfer tax, hotel occupancy tax, etc.), while the Commission is the City’s forum for independent administrative review of real property tax assessments set by DOF.

The Commission consists of a President and six commissioners appointed by the Mayor, with advice and consent of the Council, each for a term of six years.
 Each commissioner must have at least three years business experience in real estate or real estate law and there must be at least one resident of each borough included among the commissioners.
 The President of the Commission serves full-time and the six commissioners serve on a part-time basis.

c. Assessment Appeal Procedures
A property owner may challenge the assessment determined by DOF on one of four bases: 1) misclassification, i.e., the property is assessed in the wrong tax class for its type and use under the four-class system; 2) excessiveness, including claims that the property did not receive all or a portion of a tax exemption; 3) inequality, i.e., the property’s assessed value is set at a higher proportion of market value than that applied to all other properties in the same tax class; and 4) unlawfulness, including claims that the property did not receive a full exemption or the property otherwise was not subject to assessment by DOF.
 Applicants may be self-represented or represented by a representative.

The Commission is authorized to act upon applications between January 15 and May 25 each year.
 For class one properties, the application deadline is March 15 and the deadline for all other classes of property is March 1.
 Applications must be submitted on forms prescribed by the Commission,
 and a fee of $175 is imposed on applications for properties having an assessed value of $2 million or more.
 According to the Commission, to the extent resources allow, an in-person hearing is granted if requested.
 When an in-person hearing is not requested, or when resource allocations require it, an application may be determined on the papers (i.e. documented information) submitted.

As part of the application for review, income-producing properties, with the exclusion of multiple or other dwellings which are occupied by fewer than seven families, must report all income received or accrued and all expenses paid or incurred in the operation of the property.
 For income-producing properties with an assessed value of $1 million or more, the income and expense statements must be certified by a certified public accountant in order to obtain a reduction in assessment by the Commission.
 This threshold was first set in 1973 and has not been adjusted since.
 According to the New York City Bar, the cost of obtaining a certification by a certified public accountant can frequently be $10,000 or more.

The Commission makes the final administrative determination as to the property’s classification or assessment.
 The Commission may determine a claim in one of four ways: 1) dismissal for jurisdictional defect; 2) confirmation of the assessment based on a denial of review for a substantive or procedural defect; 3) confirmation of the assessment following review; or 4) an offer or a determination to correct the assessment.
 In no case may the Commission increase a property’s assessment after review of an application.
 A judicial review of the Commission’s final determination may be sought by bringing a proceeding pursuant to Article 7 of the RPTL.

If the Commission concludes that there is adequate proof of an error, it offers relief in the form of an assessment reduction, class change or exemption, as appropriate.
  Acceptance of any offer is subject to specified terms and conditions, which include the discontinuance of all judicial proceedings pending with respect to assessments for prior years and an agreement not to file an Article 7 proceeding for the current year covered by the offer.

d. 2017 Commission Data

The Commission is required to issue an annual report to the Council and Mayor by March 1 of each year containing certain data from the previous calendar year.
 In 2018, the Commission released a report containing data from the 2017 tax appeal season.

According to the report, in 2017, the Commission received 54,730 applications, covering 211,034 tax lots having an aggregate assessed value of $223,161,504,033.
 The vast majority of these applications, specifically 52,826 applications, came from class 2 and class 4 properties (which are valued as income-producing properties).
 The Commission provided substantive hearings on 29,165 applications, including 26,975 in-person hearings, and took remedial actions that granted $5,113,834,755 in assessment reductions for the tax year, thereby providing approximately $577,025,000 in tax relief.

III. Analysis of Proposed Int. No. 1038-A
Section 1 of Proposed Int. No. 1038-A would amend Section 11-216(b) of the Administrative Code to increase the assessed value threshold at which income-producing properties would have to provide a statement of income and expense prepared by a CPA in order to receive an assessment reduction by the Commission, from an assessed value of $1 million to an assessed value of $5 million. 
Whereas Section 1 of Int. No. 1038 would have required the Commission to index the assessed value threshold to inflation, Section 1 of Proposed Int. No. 1038-A would require the Commission to index the assessed value threshold to changes in aggregate assessed value of all properties in tax classes two and four as reported by the DOF on the final assessment roll, starting in Fiscal 2025. 
Section 2 would establish that this local law takes effect immediately and is retroactive to and deemed to have been in effect as of January 1, 2019.

Proposed Int. No. 1038-A

By Council Members Grodenchik, Dromm, Yeger and Holden
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to amending the requirement that a statement of income and expense certified by a certified public accountant be provided in order for an income-producing property to be granted a reduction in real property assessment by the Tax Commission
Be it enacted by the Council as follows:
Section 1. Subdivision b of section 11-216 of the administrative code of the city of New York is amended to read as follows:
b. 1. No reduction shall be granted for an income-producing property unless there is submitted to the tax commission a statement of income and expenses in the form prescribed by the tax commission and which shall be, in the case of property [valued at one million dollars] with an assessed value of $5,000,000 or more, certified by a certified public accountant. The commissioner granting such reduction in assessment shall state in a short memorandum the basis upon which the reduction is granted.
2. (a) Definitions. For purposes of this paragraph, the term “adjustment year” means the fiscal year beginning July 1, 2019 and the fiscal year beginning July 1 of every fifth year thereafter.
(b) In the adjustment year beginning July 1, 2024, and in every adjustment year thereafter, the tax commission shall calculate, in accordance with subparagraph (c) of this paragraph, the assessed value threshold for purposes of paragraph 1 of this subdivision. An increase or decrease in such assessed value threshold, if any, shall apply beginning with the fiscal year immediately following the adjustment year.
(c) The assessed value threshold for purposes of paragraph 1 of this subdivision shall be an amount equal to the assessed value threshold in effect for the current adjustment year increased or decreased by the aggregate percentage change in the assessed value of all properties in tax classes two and four as reported by the department of finance on the final assessment roll applicable to the current adjustment year when compared to the assessed value of all properties in tax classes two and four as reported by the department of finance on the final assessment roll applicable to the immediately preceding adjustment year, rounded to the nearest one hundred thousand dollars.
(d) In the adjustment year beginning July 1, 2024, and in every adjustment year thereafter, the tax commission shall provide notice of the assessed value threshold for purposes of paragraph 1 of this subdivision by submitting notice of such assessed value threshold for publication in the City Record and posting written notice of the assessed value threshold on the tax commission’s website and on any relevant forms for the fiscal year immediately following the adjustment year issued by the tax commission that an owner of an income-producing property must submit to be granted a reduction in assessment.
§ 2. This local law takes effect January 1, 2019, except that if this local law becomes law after January 1, 2019, then this local law takes effect immediately and is retroactive to and deemed to have been in effect as of January 1, 2019.
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� N.Y. RPTL §1802.


� New York City Charter §1506. However, that the values of most class 3 utility and special franchise properties are determined by the Office of Real Property Tax Services within the New York State Department of Taxation and Finance which then transmits those values to DOF for purposes of administering the property tax. See � HYPERLINK "https://www.tax.ny.gov/about/orpts/albany.htm" �https://www.tax.ny.gov/about/orpts/albany.htm� (last visited September 30, 2018).


� New York City Charter §1510.


� New York City Charter §§163(b) and 1514.


� See Tax Revenue Forecasting Documentation for Financial Plan Fiscal Years 2015-2019, at pg. 19.


� See id; see also DOF Class 2 Property Tax Guide, available at: � HYPERLINK "https://www1.nyc.gov/assets/finance/downloads/pdf/brochures/class_2_guide.pdf" �https://www1.nyc.gov/assets/finance/downloads/pdf/brochures/class_2_guide.pdf� (last visited September 26, 2018). It should be noted that for purposes of valuing cooperatives and condominiums, State law requires that DOF value those properties as if they were rental properties. See N.Y. RPTL §581.


� See Tax Revenue Forecasting Documentation, supra note 5.


� Local Law 59 of 2007.


� New York City Charter §153(b).


� New York City Charter §§31 and 153(a).


� See id.


� See Tax Commission 2017 Annual Report, at pg. 2, available at: � HYPERLINK "https://www1.nyc.gov/assets/taxcommission/downloads/pdf/annual_report17.pdf" �https://www1.nyc.gov/assets/taxcommission/downloads/pdf/annual_report17.pdf� (last visited September 26, 2018).


� New York City Charter §163(c).


� New York City Rules and Regulations, Title 21 §2-01(a).


� New York City Charter §164(a).


� New York City Charter §§163(f) and 164-b(b).


� New York City Charter §163(d). The Tax Commission prescribes forms for applications, supplemental applications, income and expense schedules, amendment of applications, supplements to applications, certifications by accountants, and submission of supplemental information. See New York City Rules and Regulations, Title 21 §3-01(a).


� New York City Rules and Regulations, Title 21 §5-03 and 5-04.


� See Tax Commission 2017 Annual Report, at pg. 6, supra note 12.


� See id.


� New York City Charter §163(e).


� New York City Administrative Code §11-216(b).


� Local Law 27 of 1973. The value of $1 million in 1973 is approximately $5.7 million in today’s dollars.


� See Report of the Committee on Condemnation & Tax Certiorari Proposing an Amendment to Section 11-216 of the New York City Administrative Code, at pg. 1, on file with the Committee on Finance.


� New York City Charter §164(b).


� New York City Rules and Regulations, Title 21 §4-01(a).


� New York City Rules and Regulations, Title 21 §4-01(b).


� See generally N.Y. RPTL Article 7. 


� See Tax Commission 2017 Annual Report, at pg. 9, supra note 12.


� See id. at pg. 10.


� New York City Charter §155.


� See Tax Commission 2017 Annual Report, supra note 12.


� See id. at pg. 11.


� See id. at pg. A2.


� See id. at pgs. 11 and A7.
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