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On Friday, May 2, 2003, the Committee on Mental Health, Mental Retardation, Alcoholism, Drug Abuse and Disability Services, chaired by Council Member Margarita López, will hold a an oversight hearing to discuss the implementation of the terms and conditions of the settlement agreement in the case of Brad H. et al. v. The City of New York, et. al
 (hereinafter referred to as "Brad H.").  Invited to testify at the hearing are the following representatives of the City Administration: Dr. Lloyd Sederer, Deputy Executive Director, Mental Hygiene Division, Department of Health and Mental Hygiene, and Dr. Benjamin Chu, President, New York City Health and Hospitals Corporation; Heather Barr, Esq., Urban Justice Center, and members of the public.  

THE FACTS IN THE BRAD H. CASE
In August 1999, five prison inmates, who suffered from psychiatric disabilities, instituted Brad H. et al. v. The City of New York, et. al.
, on behalf of themselves and all other similarly situated persons.
  At that time, the plaintiffs were inmates at Rikers Island, except for one who had been moved to the Forensic Psychiatric Ward at Bellevue Hospital.
  All of these inmates were receiving treatment for significant mental health problems while incarcerated.  The Plaintiffs claim that this class action lawsuit was brought as an attempt to remedy the City and then Mayor Rudolph Giuliani's Administration's serious neglect of their responsibilities to provide mental health discharge planning services to prison inmates, who suffer from mental illness. 

Each year, approximately 25,000 pretrial detainees, sentenced individuals, and other inmates receive mental health care while incarcerated in City jails.
  These services include the prescription of psychotropic medications, and individual and group therapy on an inpatient and outpatient basis.  The City Health and Hospitals Corporation ("HHC") currently contracts most of these services to Prison Services Network, with HHC providing the balance of services.
  

In general, upon release from Rikers Island, inmates are not provided with any mental health services, government benefits assistance, housing referrals, or other services or planning.  Instead, upon release, the inmates are taken by bus to the Queens Plaza subway station between 2:00 a.m. and 6:00 a.m. and are given $1.50 plus two subway tokens or a two-fare MetroCard.
  Inmates, who are released directly from court, are free to leave or return to Rikers Island to pick up any personal belongings they may have left there.

The Court found that the City jails' average daily prison population was 17,897 for the FY 1999, through April 8, 1999.  The average stay for pretrial detainees was 43.1 days.  For sentenced inmates, the average stay was 33.2 days.  In 1998, there were a total of 129,998 inmates in those jails.  In 1997, approximately 33,000 prisoners or 25% of the total prisoners received mental health treatment in the City jails.  Some inmates received outpatient treatment while incarcerated, some were placed in segregated mental health units, and some were treated in psychiatric wards of the City hospitals.
 

THE APPLICABLE LAW AND HOLDINGS IN THE BRAD H. CASE

In the Brad H. case, the plaintiffs argued that the City was in violation of three areas of law and sought compliance with the law.  The first cause of action was pursuant to the New York State Mental Hygiene Law ("MHL") section 29.15(f), which provides in relevant part

The discharge … of all clients at developmental centers, patients at psychiatric centers or patients at psychiatric inpatient services subject to licensure by the office of mental health shall be in accordance with a written service plan prepared by staff familiar with the case history of the client or patient to be discharged … and in cooperation with appropriate social services officials and directors of local governmental units.
    

The second claim was based on 14 NYCRR 587.1, which consists of specific rules and regulations of the New York State Department of Mental Hygiene with regard to the operation of outpatient programs.  The third cause of action was under the New York State Constitution.
  The lawsuit was brought in the form of an injunction, seeking to enforce section 29.15(f) of the MHL, as well as 14 NYCRR part 587.1, and article I, sections 5 and 6 of the NY State Constitution.  

Although the parties to the suit argued as to whether a private right of action existed under MHL section 31.21, the Court determined that such a right existed thereunder.  The Court noted that the 1977 amendments to the MHL provided in its preamble and legislative findings that

Protecting the mental health of the people of the state preventing the occurrence of mental illness… alcoholism and substance abuse … are matters of public concern….  It is the policy of the state of New York that all of its residents who are disabled will receive services according to their individualized needs.


The Court stated that the above "purposes apply as much to people incarcerated in the jails of New York City as other residents of our State."
  The Court held that MHL section 29.15(f)'s requirement that the City provide written discharge plans for mentally ill inmates, while incarcerated and prior to their release, is consistent with the legislative scheme.
   


Part 587.1 of 14 NYCRR provides that it is the purpose of outpatient programs to diagnose and treat mentally ill individuals on an ambulatory basis.  The goals of such programs are to reduce symptoms and maximize the potential of those persons to recover meaningful social involvement in order to maintain their capacity to function in the community.
  The Court held that an implied private right of action under Part 587 would benefit the plaintiff class and be consistent with the administrative scheme.
 


The Court also held that the plaintiffs demonstrated a likelihood of success on the merits.  Significantly, the City acknowledged that as a matter of practice, no discharge plans were being provided to inmates released from City jails.
  


14 NYCRR part 587 applies to outpatient treatment for persons with mental illness.  14NYCRR 587.3 (a) states that part 587 “applies to any provider of service which operates or proposes to operate a nonresidential outpatient program in which staff are assigned on a regular basis to provide services for the treatment of adults with a diagnosis of mental illness”.  Defendants make those assignments and provide those services at the New York City jails.   In particular, 14 NYCRR 587.8 (e) specifically provides for crisis intervention services at a clinic treatment program satellite “located in a local correctional facility”.

The Court found that those mentally ill inmates of the New York City jails who receive treatment not as inpatients in HHC facilities or in segregated units in the jails are treated on an outpatient basis.   The Brad H. case held that 14 NYCRR part 587 applies to them and as such those inmates are also entitled to discharge planning.

With regard to the inmates' New York State constitutional law claim, the Court noted the following arguments.  The City claimed that the provision of discharge planning may delay the release of prisoners beyond the dates that they are due to be released.  However, the advocates for the Plaintiffs countered that discharge planning could begin as soon as treatment starts, while inmates are in jail.  The Court noted that prisoners have a constitutional and statutory right to be released when their release date becomes due.  Thus, the Court determined that discharge planning would have to occur in a manner that does not hold up the release of inmates and complies with individual constitutional rights.

The Court held that as Mental Hygiene Law section 29.15 (f) and 14 NYCRR part 587 apply to the inmates, and that it was undisputed that the City, its agencies, and outside contractor were not complying with their obligations under the law, the inmates demonstrated a likelihood of succeeding on the merits with respect to their statutory and regulatory claims.  However, the Court noted that, based on a maxim of constitutional law, it would not decide the likelihood of success on the inmates' constitutional claims.

THE APPEALS IN BRAD H.
In July 2000, the New York State Supreme Court in Brad H. ruled that the City was in violation of the law and ordered the City to provide "adequate discharge planning" to prison inmates with mental illness prior to their release.
  On appeal, the Appellate Division, First Department, unanimously affirmed the trial court's ruling in favor of the Plaintiffs.
 The City attempted to appeal a second time and obtain a stay of the Court's ruling.  However, the Appellate Division denied the City leave to appeal and Justice Braun's order became enforceable on March 8, 2001.

CONTEMPT MOTION AND HEARINGS 


In April 2001, the plaintiffs filed a motion seeking to have the City held in contempt of court for failing to comply with the Court Order.  Class members were being routinely released with no discharge planning and no access to treatment and services.  In response, the City admitted that discharge planning services were not being provided in the months following March 8, 2001.  The City claimed that they were moving forward on developing a plan for eventual implementation.
  

In December 2001, a hearing on the contempt motion began.
  At that time, plaintiffs sought damages in the amount of $3,345 to each class member who was released without adequate discharge planning services for the period of March through June 2001.
  

SUMMARY OF THE SETTLEMENT AGREEMENT IN BRAD H.
The settlement in the case of Brad H. v. the City of New York, a precedent-setting class action lawsuit, was approved by Justice Richard Braun of the New York County Supreme Court on April 2, 2003.
  This landmark settlement promises a far-reaching impact that will affect not only the plaintiffs and members of the class, but also millions of persons living with mental illness, their families and communities.  

For the first time, pursuant to Brad H., New York City will provide mental health care for inmates with psychiatric disabilities, subsequent to their release from jail.  Prior to the settlement, any mental health care and treatment received by the former inmates was terminated upon discharge from the City’s jails.
  Brad H. mandates released inmates to a range of mental health services. 

According to Mental Health Weekly, the settlement includes the following:

· Releasing inmates during the day, when service agencies are open 

· Making medication and transportation to community residences or shelters          

   
available upon discharge

· Helping eligible inmates to obtain Medicaid, Social Security disability and  

   
public assistance benefits before release

· Enabling family and community members with clinical information about the inmate to relay such information to discharge-planning or jail mental health staff

· Establishing a monitoring system overseen by the court that will set performance goals for City agencies and assess their compliance for at least five years

The agreement has been called a “terrific settlement” that stops the City from discharging people in the middle of the night, requires real planning, and provides for walking medication in a number of situations.  Most significantly, the settlement gives the most seriously ill people a connection to housing and transportation.
 

RANGE OF DISCHARGE PLANNING SERVICES 

According to the New York City Law Department, it is estimated that 12,000 to 15,000 would qualify each year for these discharge planning services mandated by Brad H..
  The Urban Justice Center sets the number at approximately 25,000.
  In an effort to begin the implementation of the settlement, the city has created service plan network (SPAN) offices within a half mile of courthouses, to help former inmates with mental illness that are released without a discharge plan to maintain psychiatric stability.  Legal advocates also note that services have been made available on a voluntary basis for those who recognize that they would benefit from services, as opposed to a compulsory system.  Another important feature of the settlement’s discharge planning is the naming of two court appointed monitors who have mental health backgrounds to set performance standards that will be reviewed annually for a minimum of five years.  One of the monitors is chosen by the plaintiffs and the other is chosen by the City. 

A final, but important provision of the settlement is that  the city does not have the option of cutting services, even if utilization is slow.
  The costs the City will incur while implementing the terms of the settlement are unknown.  However, according to the New York Lawyers for the Public Interest, “[e]verything we know indicates that if you do this and do it successfully you should reduce hospitalization and incarceration, as well as reduce annoyance to” City agencies.
   

GREATER IMPACT OF THE SETTLEMENT

According to the Center for Mental Health Law, quick restoration of benefits to psychiatric inmates upon discharge is a growing issue of concern nationwide.
  Furthermore, the lawsuit’s challenge to State law and regulations indicates that Judge Braun’s decision will have greater implications beyond the City of New York.  The Brad H. precedent and landmark settlement also have repercussions for jails and state-run institutions, such as prisons.
     

CONCLUSION

The settlement approved on April 2, 2003 in the Brad H. litigation is the first step toward the City meeting its obligations to address the needs of inmates suffering with psychiatric disabilities.
  Despite the difficult times and fiscal challenges the City faces, the implementation of this landmark settlement agreement will improve the quality of life for all New Yorkers and reduce the severe suffering of some of the City's most vulnerable citizens.    
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