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INT. NO. 220-A:

By Council Member Weprin (by request of the Mayor).

TITLE: 

To amend the Administrative code of the city of New York, in relation to disallowing, for purposes of the city general corporation tax, banking corporation tax and unincorporated business income tax, certain additional accelerated depreciation deductions with respect to certain property acquired after September 10, 2001, allowed by the amendments to the internal revenue code made by section 101 of public law 107-147.
ADMINISTRATIVE CODE:
Amends Administrative Code §§11-506, 11-507, 11-602 and 11-641. 
BACKGROUND

On March 9, 2002, the President signed into law the Federal Job Creation and Worker Assistance Act of 2002, also known as the Economic Stimulus Package, which provides an extension of unemployment benefits, certain nationwide tax benefits and creates a New York Liberty Zone in lower Manhattan with certain benefits.  The provisions relevant to this legislation are: (1) establishment of a New York Liberty Zone generally in the area of Manhattan on or south of the center line of Canal Street with tax benefits in the zone including (i) an additional 30% first-year depreciation deduction for “Qualified Liberty Zone Property” acquired in the wake of September 11th similar to that provided by the legislation to all businesses nationwide (see 2 below) (ii) an additional first-year expense deduction for Qualified Liberty Zone Property” and (iii) provision for straight-line method depreciation over a five-year period for “qualified New York Liberty Zone leasehold improvements”; and (2) Nationwide, across-the-board business tax benefits, one of which is an additional 30% first-year depreciation deduction on certain “qualified property” acquired in the wake of September 11th, which is the principal subject of this proposed legislation.

The depreciation deduction for “qualified property” available to businesses nationwide is a special depreciation allowance for “qualified property” acquired by businesses after September 10, 2001 but before September 11, 2004 (and generally placed into service before January 1, 2005 or in certain instances 2006).  Under current law, a taxpayer is allowed to recover the cost of certain property used in business through annual depreciation deductions over a specified number of years depending upon the type of property.  These deductions lower the taxpayer’s income for purposes of the amount of income tax paid by the business.  The nationwide depreciation provisions of the Economic Stimulus Package would allow a business to take an additional first-year depreciation deduction on its federal taxes equal to 30 percent of the adjusted basis of personal property that is “qualified property.”  This is accomplished by amending section 168 of the Federal Internal Revenue Code to add a new subsection (k) which provides this additional depreciation deduction for such property.   The federal legislation also contains a similar additional 30% first year depreciation deduction for “qualified New York Liberty Zone property” which includes the same types of personal property as “qualified property” but includes other types of real property as well (generally real property having to be replaced as a result of the attacks), and to which more flexible acquisition and placement-into-service periods apply.   The Qualified New York Liberty Zone property also is entitled to an additional first-year expense deduction of up to $35,000.
 

In general, the City business taxes provide that the determination of a business’s income for purposes of calculating City taxes include depreciation deductions allowed by the Internal Revenue Code with respect to property subject to the provisions of section 168 of the Internal Revenue Code.   Thus, under current law, because section 168 of the Internal Revenue Code now allows this special depreciation deduction of an additional 30 percent on qualified property acquired between September 10, 2001 and September 11, 2004, that deduction would also apply for purposes of calculating City business taxes, thus lowering a business’s income subject to City taxes. (For purposes of this discussion, this federal depreciation deduction applicable to  businesses nationwide will be referred to as the “nationwide ‘qualified property’ depreciation deduction,” as distinguished from deductions applicable only to businesses in the Liberty Zone also authorized by the Economic Stimulus Package.)

State Legislation Authorizing the City to “Decouple” from the Federal Deductions”

  State legislation adopted by the State Legislature pursuant to a City Council homerule passed on June 20, 2002 (MM ___), amends Chapter 772 of the laws of 1966 which is the State legislation authorizing the City to impose its General Corporation Tax (GCT), its business taxes on financial corporations and transportation corporations, and its Unincorporated Business Tax (UBT).  The legislation amends the Model Laws on which the City’s GCT and UBT are based, thereby giving the City the authority to adopt and amend local laws to conform it to the new provisions of the Model Laws.
 

 
This State legislation’s provisions essentially give the City the authority to provide that the nationwide “qualified property” depreciation deduction not be used in determining a business’s income for purposes of the City’s business taxes.  However, the “decoupling” could not extend to property that is qualified New York Liberty Zone property (even if it would be treated as “qualified property” under federal law because it meets both definitions) or to qualified New York Liberty Zone leasehold improvements.  In addition, the State legislation creates a new category of qualified property called “qualified resurgence zone property,” to which “decoupling” provisions enacted by the City also would not extend.  The State legislation defines “qualified resurgence zone property” as “qualified property” (as defined in the Federal Economic Stimulus law) “substantially all of the use of which is in the resurgence zone… and is in the active conduct of a trade or business by the taxpayer in such zone, and the original use of which…commences… after September 10, 2001.”  The “resurgence zone” is generally defined as the area in Manhattan from the centerline of Canal Street in the south to the centerline of Houston Street in the north.  Thus, if the City chose to “decouple” its business taxes, businesses acquiring property meeting the definition of “qualified New York Liberty Zone property” (without regard to the fact that the Federal law would exclude from “qualified New York Liberty Zone property” property that was also “qualified property”) would nevertheless be permitted to use the first-year 30% depreciation deductions as well as the additional expense deduction for qualified Liberty Zone property.  In addition, they could also use the 5-year, straight-line depreciation method for qualified New York Liberty Zone leasehold improvements. Businesses acquiring property meeting the new definition of “qualified resurgence zone property” would still be entitled to the 30% depreciation deduction which “qualified property” would be entitled to under the federal law (i.e. the decoupling from the federal depreciation deduction would not extend to “qualified resurgence zone property”).

PRECONSIDERED INT. NO.


The proposed local law would amend the City’s UBT, GCT and Banking Corporation taxes to conform them with the new state law provisions of the Model Code that allow the City to “decouple” its business taxes from the nationwide qualified property depreciation deductions.


Section 2 of the proposed local law would amend the City’s UBT with regard to the deductions an unincorporated business is permitted to take from its “gross income” for purposes of the City’s tax.  The proposed local law provides that an unincorporated business may not take the nationwide “qualified property” depreciation deduction unless that property is also qualified New York Liberty Zone property or qualified resurgence zone property.
   Section 2 also provides that for purposes of deductions from “gross income”, property eligible for the nationwide “qualified property” depreciation deduction for federal tax purposes is entitled only to the deduction to which it would have been entitled had the property been acquired on September 10, 2001 (i.e. those depreciation deductions that would have applied prior to the change in federal law enacting the nationwide “qualified property” depreciation deduction).


Because depreciation deductions affect the basis of property for purposes of calculating taxable gains and losses when the property is sold, section 1 of the proposed local law also provides (as do the provisions in the State legislative changes made to the Model law) that upon the property’s disposition, any gain or loss from the disposition of “qualified property” which would be includable in an unincorporated business’s  “gross income” be adjusted to reflect the fact that the business was denied the nationwide “qualified property” depreciation deduction for purposes of its City taxes.  This is because property that is entitled to additional depreciation will have a lower basis, and therefore when it is sold, may yield a greater taxable gain to its owner.  In this example it would be unfair to require a corporation to pay taxes on a gain that is based on depreciation deductions that it did not receive.  So the proposed legislation would provide that the gain, in this example, be adjusted downward to reflect the fact that the basis of the property sold was not lowered by the nationwide “qualified property” depreciation deduction


Sections 3 through 7 of the preconsidered Int. would amend the GCT to provide that for purposes of calculating a corporation’s “entire net income” a business is not to include the nationwide “qualified property” depreciation deduction, unless that property is also qualified New York Liberty Zone property or qualified resurgence zone property.    Section 7 also provides that upon property’s disposition, any gain or loss from the disposition of “qualified property” which would be includable in a corporation’s  “entire net income” be adjusted to reflect the fact that the business was denied the nationwide “qualified property” depreciation deduction for purposes of its City tax.  Sections 8 and 9 of the proposed local law make similar changes to the City’s Banking Corporation Tax provisions. 


The Preconsidered Int. would take effect immediately.  However, because the State Legislation authorizing the City to conform its business taxes to the changes made to the Model Laws may not have been enacted into law at the time the local law is adopted, the Preconsidered Int. contains an additional separate effective date provision.  This section states that if the State Legislation has not been enacted prior to the Council’s adoption of the proposed local law, that the local law would take effect upon the enactment of the State legislation into law.  

�








� The Federal law links “Qualified Property” with “Qualified Liberty Zone Property” by stating that if property meets the definitions of both, it will be treated as “Qualified Property,” and thus only be eligible for the more restrictive nationwide benefits.  However, because the State legislation desires to give tax benefits to property located in the Liberty Zone, it provides that if property meets both definitions and therefore would be treated as “Qualified Property” by the Federal Law, the State legislation would treat is as “Qualified Liberty Zone Property” for purposes of allowing it to be held harmless from the “decoupling” authorized by the state legislation.  In other words, if property meets the substantive definitions of “Qualified Liberty Zone Property” but for the fact that it is also “qualified property,” its owners will be entitled to the additional first-year depreciation deductions and expense deductions on their City taxes.  For purposes of this discussion, “qualified property” that would be “qualified New York Liberty Zone property” under the federal law but for the fact that it meets both definitions is discussed as “qualified New York Liberty Zone property” herein since the state law would authorize the more favorable tax treatment of such property.   


� However, the state legislation expressly provides that if the Council does not adopt local laws making these changes to the City’s business taxes, this would not cause the City’s tax laws to be in violation of State law for failure to conform to the Model Laws.





� The proposed local law uses the same definitions as the State legislation to define “New York Liberty Zone property; and “qualified resurgence zone property.”










