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TITLE:
To amend the administrative code of the city of New York, in relation to the human rights law. 

The Committee on General Welfare, chaired by Council Member Bill de Blasio, will meet on Thursday, October 16 at 10:00 a.m. to consider Int. No. 417, a proposed local law that would amend the New York City Human Rights Law.  

The goal of Int. 417 is to achieve “substantial equivalence” between New York City’s Human Rights Law and the federal Fair Housing Act, 42 U.S.C. 3601 et. seq. (“FHA” or “the Act”), which would enable the City’s Commission on Human Rights (“CCHR”) to enter into an agreement with the United States Department of Housing and Urban Development (“HUD”) to handle and receive compensation for handling claims asserted under the FHA.    The Committee expects to hear testimony from numerous advocates concerned that the bill, as drafted, scales back protections currently included in the City’s Human Rights Law and would not achieve the goal of substantial equivalence.  This report first describes several key provisions of the FHA and regulations promulgated under it and then describes various provisions of Int. 417.  

The Fair Housing Act

The FHA allows HUD to certify state and local agencies to handle complaints alleging housing discrimination if: “the Secretary determines that – (i) the substantive rights protected by such agency in the jurisdiction with respect to which certification is to be made; (ii) the procedures followed by such agency; (iii) the remedies available to such agency; and (iv) the availability of judicial review of such agency’s action; are substantially equivalent to those created by and under this subchapter.”
  Further, the statute provides that: “[t]he Secretary may cooperate with State and local agencies charged with the administration of State and local fair housing laws and, with the consent of such agencies, utilize the services of such agencies and their employees and, notwithstanding any other provision of law, may reimburse such agencies and their employees for services rendered to assist him in carrying out this subchapter.  In furtherance of such cooperative efforts, the Secretary may enter into written agreements with such State or local agencies.  All agreements and terminations thereof shall be published in the Federal Register.”
  Federal regulations promulgated under the Fair Housing Act state:  

. . . A determination to certify an agency as substantially equivalent involves a two-phase procedure.  The determination requires examination and an affirmative conclusion by the Assistant Secretary on two separate inquiries: 

(a) Whether the law, administered by the Agency, on its face, satisfies the criteria set forth in section 810(f)(3)(A) of the [Fair Housing] Act; and 

(b) Whether the current practices and past performance of the agency demonstrate that, in operation, the law in fact provides rights and remedies which are substantially equivalent to those provided in the [Fair Housing] Act.
    

The FHA prohibits discrimination in housing based on race, color, religion, sex, familial status,
 national origin and disability.
   The Act’s prohibition of discrimination on the basis of disability specifically includes: 

. . . A refusal to permit, at the expense of [a] handicapped person, reasonable modifications of existing premises occupied or to be occupied by such person if such modifications may be necessary to afford such person full enjoyment of the premises except that, in the case of a rental, the landlord may where it is reasonable to do so condition permission for a modification on the renter agreeing to restore the interior of the premises to the condition that existed before the modification, reasonable wear and tear excepted . . . 

and 

. . . A refusal to make reasonable accommodations in rules, policies, practices, or services, when such accommodations may be necessary to afford such person equal opportunity to use and enjoy a dwelling. . .
 

The FHA also contains the following requirements regarding design and construction of new residential housing: 

. . . [I]n connection with the design and construction of covered multifamily dwellings for first occupancy after the date that is 30 months after September 13, 1988, a failure to design and construct those dwellings in such a manner that – 

(i) the public use and common use portions of such dwellings are readily accessible to and usable by handicapped persons; 

(ii) all the doors designed to allow passage into and within all premises within such dwellings are sufficiently wide to allow passage by handicapped persons in wheelchairs; and 

(iii) all premises within such dwellings contain the following features of adaptive design: 




(I)  an accessible route into and through the dwelling; 

(II) light switches, electrical outlets, thermostats, and other environmental controls in accessible locations; 

(III) reinforcements in bathroom walls to allow later installation of grab doors; and 

(IV) usable kitchens and bathrooms such that an individual in a wheelchair can maneuver about the space. . .
 

Any aggrieved person
 may file a complaint alleging a discriminatory housing practice within one year after the alleged practice occurred.
  Within 10 days after the filing of a complaint or identification of an additional respondent, the FHA requires service of notice of the charges and a copy of the original complaint on the respondent.
  Respondents have 10 days after receipt of notice to file an answer.
  The FHA further requires an investigation of alleged discriminatory housing practices within 100 days after the filing of the complaint.
  The FHA requires completion of a written report of every investigation of a complaint filed under the Act and sets forth minimum standards for that report.
  At a minimum, that report must include:  


. . . (i) the names and dates of contacts with witnesses; 

(ii) a summary and the dates of correspondence and other contacts with the aggrieved person and the respondent; 


(iii) a summary description of other pertinent records; 


(iv) a summary of witness statements; and 


(v) answers to interrogatories . . . 
     

Int. 417

Section 1 of Int. 417 defines “person or persons with whom children are, may be or would be residing” and expressly states that protections from discrimination based on whether children are, may be or would be residing with a person apply to persons who are pregnant or in the process of securing legal custody of an individual under 18 years old.   

Section 2 of the bill proposes an amendment to §8-107(5)(g), addressing discrimination on the basis of age, which would replace the term “unemancipated” with the term “minor” in section 8-107(5)(g).  

Section 3 of Int. 417 proposes changes to section 8-107(15) of the human rights law -- protecting persons with disabilities.  The bill proposes to add a new section 8-107(15)(d) to read as follows: 

“For the purposes of paragraph a of subdivision five of this section discrimination in housing accommodations includes: 

(1) the refusal to provide, at the expense of the owner or other person having the right of ownership of or possession of or the right to rent or lease the housing accommodation, such reasonable accommodations as will afford the disabled person full enjoyment of and access to the common areas of the premises.

(2) the refusal to permit, at the expense of the disabled person, reasonable modifications of the interior of the rental premises occupied or to be occupied by the disabled person, if such modifications may be necessary to afford such person full enjoyment of the premises, except that the landlord may, where it is reasonable to do so, condition permission for a modification on the renter’s agreeing to restore, at the renter’s expense, the interior of the premises to the condition that existed before the modification, reasonable wear and tear excepted.

(3) In connection with the design and construction of covered multi-family dwellings for first occupancy after March thirteenth, nineteen hundred ninety-one, the failure to design and construct dwellings in accordance with the accessibility requirements of the Fair Housing Act Amendments of 1988 to provide that: 

(i) the public use and common use portions of the dwellings are readily accessible to and usable by persons with disabilities; 

(ii) all the doors are designed to allow passage into and within all premises and are sufficiently wide to allow passage by persons in wheelchairs; 

(iii) all premises within covered multi-family dwelling units contain an accessible route into and through the dwelling; light switches, electrical outlets, thermostats, and other environmental controls are in accessible locations; there are reinforcements in the bathroom walls to allow later installation of grab bars; and there are usable kitchens and bathrooms such that an individual in a wheelchair can maneuver about the space . . .
 

Section 6 of Int. 417 proposes amending the HRL to explicitly prohibit false representations that land or commercial space is not available, made on the basis of race, creed, color, national origin, gender, age, disability, sexual orientation, marital status or alienage or citizenship status or because children are, may be or would be residing with a person and representations (made in connection with sale or rental of land or commercial space) regarding “entry or prospective entry into the neighborhood or area of a person or persons of any race, creed, color, national origin, gender, age, disability, sexual orientation, marital status, alienage or citizenship status or of a person or persons with whom children are, may be or would be residing.”  

Section 8 of Int. 417 aims to bring the human rights law’s exemptions for preferences based on religion into compliance with the FHA.
  The provision would limit the Human Rights Law’s exemption for religious principles to properties which “a religious or denominational institution or organization or any organization operated for charitable or educational purposes, which is operated, supervised or controlled by or in connection with a religious organization from limiting employment or sales or rental of housing accommodations, which it owns or operates for other than a commercial purpose.”  The provision also would deny any religion that restricts membership on account of race, color or national origin the right to the preference.  The provision further states: “[t]he United States Department of Housing and Urban Development may enforce federal law in cases where a complaint states a claim under the federal Fair Housing Act which would be subject to an exemption under this subdivision.”  

Section 9 of Int. 417 contains proposed revisions to CCHR procedure with respect to claims of housing discrimination.  It sets time frames for service of a complaint on the respondent and necessary parties and requires “prompt investigation” of such complaints.  It requires CCHR to make a determination of whether it has jurisdiction over complaints within 100 days of filing.  If CCHR determines it does have jurisdiction, the proposed provision requires it to make a determination of probable cause within 100 days as well.
 

Section 10 of Int. 417 precludes dismissal of complaints that are “dual filed” with HUD for administrative convenience, except with the consent of the complainant.  Finally, Section 11 of the bill requires CCHR to make public all dismissals pursuant to § 8-113.
 

Int. 417 would take effect thirty days after its enactment.  

� 42 U.S.C. §3610(f)(3)(A).


� 42 U.S.C. §3616.  


� 24 C.F.R. §115.201.  


� The FHA defines familial status as: “one or more individuals (who have not attained the age of 18 years) being domiciled with – (1) a parent or another person having legal custody of such individual or individuals; or (2) the designee of such parent or other person having such custody, with the written permission of such parent or other person.  The protections afforded against discrimination on the basis of familial status shall apply to any person who is pregnant or is in the process of securing legal custody of any individual who has not attained the age of 18 years.”  42 U.S.C. §3602(k).  


� See 42 U.S.C. §3604(f).  


� See 42 U.S.C. §3604(f)(3).


� 42 U.S.C. §3604(f)(3)(C).  


� The FHA defines “aggrieved person” as “any person who – (1) claims to have been injured by a discriminatory housing practice; or (2) believes that such person will be injured by a discriminatory housing practice that is about to occur.”  42 U.S.C. §3602(i).  


� 42 U.S.C. §3610.


� 42 U.S.C. §3610(a)(1)(B)(ii).


�  42 U.S.C. §3610(a)(1)(B)(iii).


� 42 U.S.C. §3610(a)(1)(B)(iv).  


� 42 U.S.C. §3610(b)(5).


� Id. 


� Cf. 42 U.S.C. §3604(f)(3). 


� The FHA states “Nothing in this subchapter shall prohibit a religious organization, association, or society, or any nonprofit institution or organization operated, supervised or controlled by or in conjunction with a religious organization, association, or society, from limiting the sale, rental or occupancy of dwellings which it owns or operates for other than a commercial purpose to persons of the same religion, or from giving preference to such persons, unless membership in such religion is restricted on account of race, color, or national origin.  Nor shall anything in this subchapter prohibit a private club not in fact open to the public, which as an incident to its primary purpose or purposes provides lodgings which it owns or operates for other than a commercial purpose, from limiting the rental or occupancy of such lodgings to its members or from giving preference to its members.”  42 U.S.C. §3607(a).


� “In relation to complaints filed on or after September first, nineteen hundred ninety one, the commission shall commence proceedings with respect to the complaint, complete the investigation of the allegations of the complaint and make a final disposition of the complaint promptly and within the time periods to be prescribed by rule of the commission. If the commission is unable to comply with the time periods specified for completing its investigation and for final disposition of the complaint, it shall notify the complainant, respondent, and any necessary party in writing of the reasons for not doing so.” § 8-107(g)


� §8-113 authorizes CCHR to dismiss a complaint for “administrative convenience,” defined to include the following circumstances:  (1) commission personnel have been unable to locate the complainant after diligent efforts to do so; (2) the complainant has repeatedly failed to appear at mutually agreed upon appointments with commission personnel or is unwilling to meet with commission personnel, provide requested documentation, or to attend a hearing; (3) the complainant has repeatedly engaged in conduct which is disruptive to the orderly functioning of the commission; (4) the complainant is unwilling to accept a reasonable proposed conciliation agreement; (5) prosecution of the complaint will not serve the public interest; and (6) the complainant requests such dismissal, one hundred eighty days have elapsed since the filing of the complaint with the commission and the commission finds (a) that the complaint has not been actively investigated, and (b) that the respondent will not be unduly prejudiced thereby.”  
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