Immigration Committee Staff
Harbani Ahuja, Legislative Counsel
Elizabeth Kronk, Legislative Policy Analyst
Jin Lee, Finance Analyst
[image: image1.png]



THE COUNCIL
COMMITTEE REPORT OF THE JUSTICE Division
Jeffrey Baker, Legislative Director 
Brian Crow, Deputy Director, Justice Division
COMMITTEE ON IMMIGRATION
Hon. Carlos Menchaca, Chair
September 6, 2018
Oversight:
Abolish ICE
Int. No. 1092: 
By Council Members Menchaca and Williams 
Title: 
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting New York city from contracting with entities engaged in immigration enforcement
Administrative Code:
Adds a new section 6-143
I. Introduction
On September 6, 2018, the Committee on Immigration, chaired by Council Member Carlos Menchaca, will hold an oversight hearing on “Abolish ICE,” as well as a first hearing on Int. No. 1092, sponsored by Council Members Menchaca and Williams, a local law in relation to prohibiting New York City from contracting with entities engaged in immigration enforcement. The committee expects to receive testimony from the Mayor’s Office of Immigrant Affairs (‘MOIA’), New York Police Department (‘NYPD’), as well as advocates, legal and social services providers and members of the public.
II. Background
According to MOIA’s 2018 annual report, 38% of all New Yorkers are foreign born, totaling more than 3.1 million individuals, and making-up more than 45% of the City’s workforce.
 As of 2013, more than half of New Yorkers (6-in-10) were either foreign-born or children of immigrants,
 and 62% of New Yorkers live in a household with at least one immigrant, while 1 million New Yorkers live in households with at least one undocumented immigrant.
 While the majority of foreign-born New Yorkers are naturalized U.S. Citizens (54%), MOIA estimates that another 660,000 immigrant New Yorkers are lawful permanent residents currently eligible to naturalize, with a slightly smaller undocumented population of approximately 560,000.
 
In addition to making up a critical mass of New York City’s population, immigrants are the backbone of the City’s economy, contributing an estimated $195 billion to the City’s Gross Domestic Product. While the workforce participation rates among immigrants are comparable to their U.S.-born counterparts, undocumented immigrants have a higher rate of workforce participation at 77.3% compared to 64% for U.S.-born citizens and approximately 63% for all documented immigrants.
 As such, immigration enforcement in New York City, particularly the scatter-shot enforcement that has become commonplace under the Trump Administration, has far-reaching consequences for most, if not all New Yorkers.
The Inception of Immigration and Customs Enforcement (ICE)
The history of the agency is brief: Immigrations and Customs Enforcement (ICE), an agency within the Department of Homeland Security, was created in 2003 as part of a massive governmental reorganization following the 2001 terrorist attacks on 9/11. Prior to 2003, the Immigration and Naturalization Service (‘INS’), an agency housed under the U.S. Department of Justice, conducted federal immigration enforcement. This included enforcement of the Immigration Reform and Control Act (IRCA) of 1986, which was passed in response to a perceived unprecedented influx of undocumented immigrants, making it illegal to knowingly hire undocumented immigrants and creating a category of “deportable offenses” for which undocumented immigrants with certain criminal convictions would fall under as a formal enforcement priority for deportation.
 After the reorganization, ICE became one of three agencies that assumed the functions of the former INS and the United States Customs Service.

ICE joined two disparate bureaucracies: The Enforcement and Removal Operations (‘ERO’) arm of ICE was made up almost entirely of former deportation officers from the recently dismantled INS, while the Homeland Security Investigations (‘HSI’) arm was primarily made up of investigators that were moved over from the U.S. Department of Treasury. A recent letter crafted by 19 ICE agents from the HSI division calling for the dissolution of ICE in its current form speaks to the unforeseen warped evolution of the agency’s operations, stating: “ERO reorganized civil immigration enforcement priorities, developed detention and removal efficiencies, and improved relationships with humanitarian groups and associations. HSI developed a platform that would support the full homeland security enterprise and operations to counter the exploitation of international trade, travel, and finance by terrorists and international criminals. Thus, as ICE continued to evolve, while achieving a reengineered immigration enforcement program, two very effective but disparate sub-agencies emerged…. The two sub-agencies have become [so] specialized and independent that ICE’s mission can no longer be described as a singular synergistic mission; it can only be described as a combination of two distinct missions.”
 
The years following the creation of ICE would see a massive increase in the size of the agency and its resources. In fact, the Atlantic reported in August 2018 that Congress appropriated $18 billion for immigration enforcement in 2012 compared to “$14 billion for all other federal criminal law-enforcement agencies combined: the FBI; the Drug Enforcement Administration; the Secret Services; the Bureau of Alcohol, Tobacco, Firearms, and Explosives; and the U.S. Marshals Service.”
 
The Evolution of Immigration Enforcement 
Immigration enforcement, primarily an executive power, has undergone significant change since its delineation in the 1986 passage of IRCA. Under President George W. Bush, the Secure Communities Program provided prioritization for immigration enforcement by designating the use of the criminal justice system to quickly identify deportable individuals. However, without a clear framework for determining which classes of potentially deportable individuals ICE should target, only 31% of individuals removed in 2008 had been convicted of a crime.
 By 2010, ICE began to move toward a more focused approach following the establishment of civil immigration enforcement priorities.
 Three priorities were set forth: Priority 1, the highest priority, were “aliens who pose a danger to national security or a risk to public safety,” Priority 2 were recent “illegal entrants,” and Priority 3 were fugitives and those who “intentionally obstruct immigration controls.”
 
Priority 1 included individuals engaged in or suspected of terrorism; convicted of crimes, especially “violent criminals, felons, and repeat offenders;” over age 15 who “participated in organized criminal gangs;” with outstanding criminal warrants; and those who “otherwise pose[d] a serious risk to public safety.”
 For purposes of prioritizing the removal of those convicted of crimes, the Secure Communities Program created three levels of offenders, with Levels 1 and 2 to receive “principal attention.”
 Level 1 offenders were defined as those convicted of an aggregated felony, or two or more felonies, and Level 2 offenders were defined as those convicted of any felony or three or more misdemeanors.
 While this establishment of priorities did increase the percentage of deportees with criminal convictions, the use of overall numeric goals—not those tied to particular categories—arguably negated some of the progress sought by removing incentives for officers to pursue those with higher level charges.

The Secure Communities Program utilized some of ICE’s oldest and most effective techniques. This includes screening jail and prison booking records for potential matches in DHS databases to identify individuals for removal.
 This also includes using detainer requests. As DHS receives copies of an arrestee’s fingerprints that are automatically sent to the FBI for statistical and criminal justice purposes, if DHS suspects deportability, the agency sends the local authority a request to detain that individual for an additional 48 hours past the time they would have been released from custody. This extended detention gives ICE additional time to take custody of the arrestee, presumably to initiate deportation proceedings or commence the repatriation process. To date, ICE has issued nearly one million detainer requests nationally, with thousands issued to authorities in New York City.
 Participation in the Secure Communities Program was voluntary until DHS made participation mandatory starting in 2013.
 
In November 2014, DHS announced the end of the Secure Communities Program, citing that “the program has attracted a great deal of criticism, is widely misunderstood, and is embroiled in litigation.”
 Secure Communities’ replacement, the Priority Enforcement Program (‘PEP’) took effect in July 2015 and primarily differed from its predecessor in two ways: enforcement priorities and policies on the use of detainers.
 Most significantly, PEP placed a larger emphasis on removing individuals with more serious criminal convictions, repeat offenders, and recent entrants.
 PEP carried on many of the features of Secure Communities, most notably, continuing to rely on fingerprint-based biometric data “submitted during booking by state and local law enforcement agencies to the FBI for criminal background checks.”
 Federal use of this data for immigration enforcement remains at least partially dependent on products of state and local government resources collected.
 
Under PEP, ICE removals did improve in accuracy: during fiscal 2016, 83% of removals were classified as Priority 1 and 13% as Priority 2.
 However, still only 58% of removed individuals had been convicted of a crime.
 The fact that more than 70 percent of removals occurred at the border could account for this discrepancy, as those apprehended at the border attempting to unlawfully enter fell under Priority 1.
 In addition to new enforcement priorities, PEP instructed ICE to replace requests for detainers with requests for notification, which would ask a local authority to notify ICE of a pending release date for individuals still in their custody.
 
On January 25, 2017, President Trump issued two Executive Orders addressing immigration enforcement, one focused on enforcement at the southern border and the other on the interior region, which eliminated PEP and brought significant changes to ICE’s enforcement priorities, as well as raised the specter of potential cuts in federal funding for jurisdictions deemed to be “sanctuary cities.”
 

The Executive Order titled “Border Security and Immigration Enforcement Improvements,” among other things, encourages detaining individuals “on suspicion” of violating the law, including immigration law, and directs DHS to increase use of so-called “287(g)” agreements under which ICE delegates authority to state and local law enforcement agencies in order to allow these agencies to perform the functions of immigration officers.
 Currently, ICE has 287(g) agreements with 38 law enforcement agencies in 16 states.
 

The Executive Order titled “Enhancing Public Safety in the Interior of the United States” focused on enforcing immigration actions against the undocumented immigrant population outside of the border regions.
 The Order includes provisions that defund so-called “sanctuary cities,” direct agencies to use “all lawful means” to enforce immigration laws, and prioritize removing undocumented immigrants who have: 

· been convicted of any criminal offense, 

· charged with any criminal offense not resolved, 

· abused any public benefits program, 

· engaged in willful misrepresentation or fraud with any official matter or application before a governmental agency, or 

· who, “in the judgment of an immigration officer,” pose a risk to public safety or national security.

A memorandum by DHS on implementation of the Order now requires use of expedited removal—which expands the discretion of ICE and CBP agents to administratively arrest and deport removable immigrants—effectively bypassing traditional removal proceedings before an immigration judge entirely.
 Notably, the expanded use of expedited removal applies to individuals regardless of whether they have a criminal history, and extends beyond the border into significant areas within interior of the U.S.
 Previously, ICE and CBP limited the use expedited removal for immigrants apprehended within 100 miles of the border and within two weeks of entering the U.S.
 Under the Order, however, immigrants may be subject to expedited removal if they are unable to prove, to the satisfaction of the ICE or CBP agent, that they were continuously present in the U.S. for the two years before they were apprehended. Importantly, the implementation memorandum makes clear that while ICE is reviving the Secure Communities Program, there will no longer be any classes or categories of undocumented immigrants exempt from potential deportation enforcement.
 
The “Unshackling” of ICE

Under new leadership, the lack of enforcement priorities and the significant increase in discretion afforded to individual ICE and CBP agents, ICE saw a 42% increase in arrests in the first eight months of the Trump Administration.
 ICE has detained 65% more immigrants in Fiscal Year 2018 than the previous year, making the Enforcement and Removal Operations division of ICE roughly the seventh largest prison system in the country.
 More specifically, detentions of immigrants with no criminal records more than doubled in the first year of Trump’s Administration — from 5,498 in 2016 to 13,600 in 2017.
 This was a direct result of ICE’s shift in policies under the Trump Administration. These policies include summarily deporting people, including those who had received stays of deportation,
 detaining undocumented immigrants ICE encounters during operations targeting other individuals, informally expanding the definition of “criminal alien” to include immigrants who received traffic tickets or committed minor infractions such as loitering.
 Perhaps most concerning is reporting that ICE is now utilizing unlawful techniques to further its enforcement efforts. According to interviews conducted by ProPublica, along with reviews of sworn affidavits and court filings, ICE has engaged in “trespassing, conducting warrantless searches, engaging in racial profiling, fabricating evidence, and even soliciting a bribe.”
 
Under the Trump Administration, many actions of ICE appear to be motivated by politics, not policy. In January 2018, Thomas Honan, the acting director of ICE from January 2017 to June 2018, stated that the Department of Justice should file charges against municipalities that do not cooperate with federal immigration authorities and deny them funding, saying that they had to “start charging some of these politicians with crimes.”
 Under his direction, ICE specifically targeted cities that were the most hostile to the Trump Administration’s deportation crackdown in retaliation for their pro-immigrant policies, including Los Angeles, San Francisco, Philadelphia and Washington, D.C., claiming sanctuary city policies allow violent criminals to roam the streets.
 “When cities do not honor ICE detainers, ICE officers are required to arrest aliens at large and may be more likely to encounter other removable aliens,” said Jennifer D. Elzea, a spokeswoman for the agency.

While both of Trump’s Executive Orders emphasize the potential risks to public safety and national security, claims that immigrants pose a significant and disproportionately higher threat than native-born individuals are inaccurate. Overall, the crime rate in the U.S., particularly for violent crime, has steadily declined since the early 1990s.
 In general, immigrants, regardless of legal status, are less likely to commit crimes than native-born individuals.
 A 2015 report by the American Immigration Council found that while the undocumented immigration population tripled from 3.5 million to 11.2 million from 1990 to 2013, the overall violent crime rate across the country fell 48% during that time, while property crime rate fell 41%.
 In 2007, a paper published from the National Bureau of Economic Research found that the incarceration rate of immigrants were about one-fifth the rate of native-born residents.
 These trends track with a 2010 survey conducted by the American Immigration Council, which found that 1.6% of immigrant males from age 18-39 were incarcerated versus 3.3% of the native-born population of that same demographic.
 

Further, recent reports demonstrate that sanctuary cities, rather than being more dangerous, are safer and more productive. According to the Center for American Progress and the National Immigration Law Center, there were 35.5 fewer violent and property crimes per 10,000 people in sanctuary counties versus non-sanctuary counties.
 Large metropolitan areas have seen an even greater contrast, with 65.4 fewer crimes per 10,000 people.
 Sanctuary counties also had better economic conditions. For example, on average, they had higher median incomes, lower poverty rates, and slightly lower rates of unemployment.
 Other reports also suggest that sanctuary laws actually make cities safer by improving trust between local law enforcement and immigrants and by attracting more immigrants.

DHS Contracts
DHS is the third-largest Cabinet department and employs more contractors than federal employees.
 This is increasingly problematic as recent reports of the Office of Inspector General at DHS show a lack of accountability for sub-agency ICE and its contractors’ compliance with basic standards, especially related to detention.
 The 2018 report finds that for the 211 detention facilities contracting with ICE, “neither the inspections nor the onsite monitoring ensure consistent compliance with detention standards.”
 At the same time, many of the private detention contractors, whose primary clients are DHS and ICE, spent at least $3 million on lobbying in 2017, and generously donated to Trump’s inauguration.
 
As immigration enforcement takes on an increasingly expensive role in federal appropriations,
 the dubious ethical standing of the private detention facilities and other contractors profiting from various aspects of immigration enforcement raise serious concerns for policy makers, especially after enforcement priorities were removed in early 2017. As a result, many cities and states have begun to call into question their cooperation with ICE for the purposes of immigration enforcement. Cities such as Austin, TX terminated family detention contracts with ICE while Springfield, OR terminated a local ICE contract that provided municipal jail space for ICE detainees. Other cities, like Houston, TX are working closely with developers to encourage them to abandon their plans to build new detention facilities.
 New York City is also reviewing its contracts related to immigration enforcement and will continue to further disentangle City resources from immigration enforcement. 
ICE in New York City


In the New York area, which includes the City’s five boroughs and surrounding counties, ICE arrests rose by 67% in the first eight months of the Trump Administration, when compared to the same period in 2016, and the number of arrests of immigrants with no criminal convictions skyrocketed by 225%.
 There have been an increasing number of ICE arrests conducted at ICE check-ins, U.S. Citizenship and Immigration Services (‘USCIS’) interviews, and locations largely unconnected to immigration such as military bases, workplaces, neighborhood streets, and courthouses. 
Without any guidance on priorities for enforcement, immigration enforcement is uneven and unpredictable, leading many immigrant New Yorkers to alter their daily routines rather than put themselves and their family members at risk. This can mean refusing to visit certain parts of the City, keeping children home from school, or missing court dates for summonses that have not yet reached a conviction. The Atlantic reports that police departments across the country have noted a sharp decline in domestic violence and abuse calls from Latino residents, and health clinics serving mostly undocumented immigrants have also seen a decline in their patient populations.
 
Adding to its unpredictability, ICE has recently decided to end in-person immigration hearings at the local Varick Street Immigration Courthouse for “safety concerns.” In late June 2018, a group of protesters, under the name “Occupy ICE” began gathering and camping outside the loading docks of the 201 Varick Street Immigration Court in an attempt to block access.
 While the protest’s goal was to keep ICE out of the City and hamper their operations, it led to ICE putting an indefinite end to in-person hearings at the court, a first stop in processing immigration cases in the city. Pro bono legal service providers that are members of the Council-funded New York Immigrant Family Unity Project (‘NYIFUP’), released a response at the time stating, “[t]he decision by ICE to eliminate in-person appearances in court is a direct attack on people who have been waiting for months in detention for their opportunity to meet with attorneys, assert their legal right to remain in this country, and see their loved ones.”
 Unfortunately, by indefinitely ending in-person hearings, NYIFUP providers have lost the opportunity to meet new clients and inform new detainees of their right to counsel and representation prior to their first hearing before an immigration judge. According to NYIFUP representatives, many of these individuals will spend more time in detention and have a higher likelihood of being deported despite there being the possibility of a case to stay in New York as a result of the new policy.  
III. Legislative Analysis
Int. No. 1092 (Menchaca)
Section one of Int. 1092 adds a new section 6-143 to the Code regarding city contracts with entities engaged in immigration enforcement. The section prohibits the City from providing a good or goods, or from performing a service or services, in return for a fee or an in kind payment, to entities that are engaged in immigration enforcement. “Immigration enforcement” is defined in Section 10-178 of the Code as “the enforcement of any civil provision of the immigration and nationality act and any provision of such law that penalizes a person's presence in, entry into, or reentry into the United States.”

Section two states that the local law would take effect 60 days after it becomes law and would apply to existing and future contracts.


Conclusion 
The Committee on Immigration will hear testimony from City agencies and advocates on the issue of increased immigration enforcement in New York City, and the legal recourse for termination of existing and future revenue contracts with federal immigration enforcement agencies under the Council’s purview. The hearing will also explore the abolition of ICE and how it can be replaced with a more humane strategy for enforcement that does not have the current system’s harmful impact. 

Int. No. 1092
By Council Members Menchaca and Williams
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting New York city from contracting with entities engaged in immigration enforcement
Be it enacted by the Council as follows:
Section 1. Chapter 1 of Title 6 of the administrative code of the city of New York is amended by adding a new section 6-143 to read as follows:

§6-143 City contracts with entities engaged in immigration enforcement. The city shall not provide a good or goods, or perform a service or services, in return for a fee or an in kind payment, to entities engaged in immigration enforcement, as defined in section 10-178.
§2. This local law takes effect 60 days after it becomes law and applies to existing and future contracts. 
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