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Resolution urging the United States Office of Immigration and Customs Enforcement to exercise prosecutorial discretion and decline to pursue orders of removal or to carry out removal orders in exceptional situations where deportation would cause extreme hardship to individuals themselves, family or community members and further urging restoration of discretion to immigration judges to defer deportation in exceptional cases 

The Committee on Immigration, chaired by Council Member Kendall Stewart, will meet on Thursday, December 15, 2005, at 1 p.m. to consider Prop. Res. No. 1153-A, which urges the United States Office of Immigration and Customs Enforcement to exercise discretion and decline to pursue orders of removal and to carry out removal orders in certain exceptional situations. 

Background

Passage of the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) in 1996
 tightened the regulations applied to immigration proceedings and severely limited the discretion of immigration judges in deportation proceedings.   Before 1996, immigration judges could waive deportation orders when, balancing a set of specified factors, they considered deportation to be unfair.  Immigration judges now only can grant judicial review of removal orders if an individual petitions for habeas corpus review, challenges the constitutionality of the regulation to which he or she was subjected, or can show that the regulation conflicted with another provision of the law.
  The discretion not to enforce a final removal order ultimately falls on the Attorney General and designees of the Attorney General who prosecute deportation matters.


IIRIRA explicitly authorizes cancellation of a removal order for an alien who was lawfully admitted for permanent residence for at least five years and resided in the United States continuously for seven years after having been admitted in any status, and has not been convicted of an aggravated felony.
  Further, IIRIRA authorizes cancellation of removal orders for individuals who have been present in the United States for at least ten years, have been persons of “good moral character” during such period, can establish that “removal would result in exceptional and extremely unusual hardship to the alien's spouse, parent, or child, who is a citizen of the United States or an alien lawfully admitted for permanent residence,” and who have not been convicted of any of a number of enumerated crimes.
  Under the law, no more than 4,000 removal orders may be cancelled in a year.


Beyond the explicit provisions of IIRIRA, attorneys have substantial prosecutorial discretion with respect to immigration enforcement activities.
  In a memo circulated to regional directors and patrol agents in 2000, then-INS Commissioner Doris Meissner explained prosecutorial discretion as follows: “service officers are not only authorized by law but expected to exercise discretion in a judicious manner at all stages of the enforcement process–from planning investigations to enforcing final orders.”
  Prosecutorial discretion includes the decisions not to place a person who is removable in removal proceedings and not to enforce an existing removal order.   In general, a prosecutor may properly decline a prosecution if “no substantial federal interest would be served by prosecution.”
 The guidelines list the following factors to be considered when determining whether to exercise prosecutorial discretion:

· Immigration status

· Length of residence in the United States

· Criminal history

· Humanitarian concerns

· Immigration history

· Likelihood of ultimately removing the alien

· Likelihood of achieving enforcement goal by other means

· Whether the alien is eligible or is likely to become eligible for other relief.

· Effect of action of future admissibility

· Current or past cooperation with law enforcement authorities

· Honorable United States military service

· Community attention

· Resources available to INS 

The guidance requires approval of an exercise of prosecutorial discretion by a district director or chief patrol agent and documentation of such decisions in an individual’s file, including the specific decision taken and its factual and legal basis.

Examples of cases where prosecutorial discretion has been exercised to stay an order of removal vary widely by jurisdiction.
  For example, a removal order was reversed in 2001 for Mary Anne Gehris, a German citizen who was raised by adoptive parents in Georgia from the time she was two years old.  After passing the United States citizenship test in 1997, she found herself subject to deportation for the “felony” of pulling a woman’s hair in the 1980s.
  In 2003, an eighteen year old boy from Pakistan who had been raised by his uncle in Queens, New York, since he was seven had a removal order reversed despite breaking the law by failing to register his non-citizen status with the government.
 
To further illustrate the issue, Prop. Res. No 1153-A cites two specific examples of situations where extraordinary circumstances appear to render the exercise of prosecutorial discretion to discontinue removal proceedings appropriate.  First, Prop. Res. No. 1153-A describes the circumstances faced by Chibueze Okorie, who came to the United States in 1989 on a tourist visa from Nigeria.  Shortly after he arrived in the United States, Mr. Okorie was convicted of a charge of possession with intent to distribute a controlled substance.  He received a sentence of 18 months time served and thereafter served three years on supervisory parole in the early 1990s.  

In 1991, Mr. Okorie became a member of the Church of Gethsemane, based in Park Slope, Brooklyn.  Since then, he has devoted much of his life to serving the church and its congregants. Mr. Okorie has become Minister of Evangelism and an elder at the Church of Gethsemane.  He recently spent two years studying at the New York Theological Seminary, from which he received a Certificate in Christian Ministry.  

Mr. Okorie’s work has focused on helping incarcerated individuals find productive ways to re-integrate into society and helping their families provide crucial support.  He has assisted hundreds of individuals who have been incarcerated, as well as their families.  In 2004, Mr. Okorie established Community Central Re-Entry, a charitable, non-profit organization with the mission of providing crucial services to formerly incarcerated individuals to end the cycle of incarceration.  

Further, Mr. Okorie has a very close relationship with his six year old son – Chigozie -- who is a United States citizen and has just begun first grade.  Chigozie accompanies his father to services at Church of Gethsemane every Sunday.  Losing contact with his father would be a severe hardship for Chigozie.

Over the years, Mr. Okorie’s valuable contributions have been recognized by numerous institutions, including the Council of the City of New York, which awarded him a citation as an outstanding citizen, as well as the New York City Chapter of the National Black and Presbyterian Caucus, the Developing Justice in South Brooklyn Project of the Fifth Avenue Committee and the Brooklyn Society for Ethical Culture.  

Numerous religious leaders have spoken out in support of Mr. Okorie in his efforts to remain in this country.  Further, at least twenty elected officials at the local, state and federal levels have written to the United States Immigration and Customs Enforcement Office to request relief that enables Mr. Okorie to remain in this country.  For example, Senator Hillary Rodham Clinton wrote:  “Mr. Okorie’s story of rehabilitation after a criminal conviction, his unusual and enormous contributions to his community, and his strong and loving relationship with his United States citizen six-year-old son, strongly commend him as a case for favorable exercise of discretion.”
Prop. Res. No. 1153-A also describes the situation faced by Andrea Mortlock, a 41 year-old woman who has not left the United States since she came here from Jamaica in 1979, when she was 15 years old.  Ms. Mortlock, who has two United States citizen children who live in New York, was diagnosed with HIV/AIDS in 1988 and now suffers from extreme wasting syndrome and neuropathy.  She requires close, constant medical attention to maintain a stable condition.  

Were Ms. Mortlock forced to return to Jamaica, she would confront a society characterized by strongly negative views of people with HIV/AIDS, where discrimination and violence regularly are directed at individuals who suffer from the disease.  A report released by Human Rights Watch in November of 2004 suggests dangers and many of the barriers Ms. Mortlock likely would face to obtaining adequate medical care were she forced to return to Jamaica.  The report chronicled widespread violence and discrimination against people living with HIV/AIDS.  People living with HIV/AIDS and AIDS service workers reported that doctors and nurses often mistreated people living with HIV/AIDS. They provided inadequate care and sometimes denied care altogether.  Doctors failed to conduct adequate medical examinations of people living with HIV/AIDS and at times refused even to touch them.

Prop. Res. No. 1153-A calls for a change in immigration law that restores discretion to immigration judges to defer deportation in exceptional cases and, pending such change in the law, calls upon immigration enforcement authorities to exercise that discretion taking into account exceptional circumstances faced by individuals.  

� Pub. L. No. 104-208, 110 Stat. 3009


� See 8 U.S.C. § 1252 (e)


� See 8 U.S.C. § 1229b


� 8 USCS § 1229b (a)


� See 8 USCS § 1229b (b)


� See 8 USCS § 1229b (e)


� The most frequently cited case upholding the constitutionality of prosecutorial discretion is Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471(1999).


� Doris Meissner, U.S. Department of Justice, Immigration and Naturalization Service, Memo: Exercising Prosecutorial Discretion, November 17, 2000.


� Id. at 4 (italics omitted.)


� See U.S. Department of Justice, INS Fact Sheet: Prosecutorial Discretion Guidelines 2, November 28, 2000, available at � HYPERLINK "http://www.ins.usdoj.gov/graphics/publicaffairs/factsheets/Prosecut.htm" \t "_blank" �http://www.ins.usdoj.gov/graphics/publicaffairs/factsheets/Prosecut.htm� 


� See Meissner Memo supra n. 14 at 11.


� See U.S. House of Representatives Subcommittee on Immigration and Claims, Hearing on Immigration and Naturalization Services Decisions Impacting the Agencies Ability to Control Criminal and Illegal Aliens (February 25, 1999) at 188.


� See Mark Bixler, Global Atlanta: Easing up on Deportation, The Atlanta Journal and Constitution, (August 28, 2000) at 1B; Anthony Lewis, Abroad at Home; Rays Of Hope, The New York Times (February 10, 2001) at A15.


� Corey Kilgannon, Pakistani, 18, Wins Fight Against Order To Leave U.S., The New York Times (April 30, 2003) at B3.


� See generally, Hated to Death: Homophobia, Violence and Jamaica’s HIV/AIDS Epidemic, Human Rights Watch, Vol. 16, No. 6 (B) (November 2004).  
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