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INTRODUCTION

Today, the Committee on Consumer Affairs (“Committee”), chaired by Council Member Philip Reed, will examine and accept testimony on Introductory Bill No. (“Intro. No.”) 467, a proposal to define and regulate internet cafés in New York City. Intro. No. 467, if enacted, would prohibit all such businesses from serving minors during school hours. The Committee will also conduct a brief hearing on the law enforcement practices related to licensed and unlicensed general vendors. This is the Committee’s third oversight hearing on the public policy, administrative and legal issues surrounding the City’s licensing and regulation of general vendors. During prior hearings held on May 1 and April 7, the Committee heard from the Department of Consumer Affairs, the Criminal Justice Coordinator’s office, a variety of vendors and vendor advocacy groups, crafts people, business organizations, and community groups. These hearings are intended to be a first step in a larger attempt to improve the vending system for all stakeholders. Today, the Chair is once again soliciting concrete suggestions to improve the climate for vendors and other citizens and is focusing specifically on the enforcement policies used by local regulatory and law enforcement agencies.   

The Committee has invited the Administration, City agencies, business organizations, advocacy groups and other interested parties to provide testimony on these issues.

INTERNET CAFÉS


Internet cafés, also referred to as cybercafés, are private businesses that offer high-speed access to the internet for a relatively modest fee. To that end, internet cafés may serve as an important educational and social tool for students and other consumers. Unfortunately, internet cafés have been the subject of increased media scrutiny within the last year. Much of the attention has been unfavorable, as several acts of violence have been attributed to internet cafés and their largely youthful patrons. In Los Angeles, a dispute at an internet café deteriorated into violence outside the café, where one youth was hit by gunfire.
 In Garden Grove, California, which is located south of Los Angeles, police have been summoned to internet cafés more than three hundred times during the last several months.
  


As a result of these incidents, several cities across the country, most notably in California, have proposed or implemented rules or ordinances designed to reduce the incidence of internet café related violence. Some of the proposals include: requiring that internet cafés employ security guards or cameras, a restriction on the internet cafés’ hours of operation, requiring cybercafés to log the names of all computer users, requiring greater distance between computer stations, mandating licensing requirements or restricting access for minors.

New York City has not been immune to internet café related violence. On September 28, an altercation inside an internet café resulted in the tragic death of one teenager; two other cybercafé patrons were injured.
 Although there is a lack of empirical data supporting the contention that cybercafés are the source of a disproportionate share of violence, several violent disputes within close proximity to internet cafés in recent weeks have helped to sustain a perception that these establishments may directly or indirectly contribute to criminal activity, truancy and other public safety problems.

In an attempt to address the perceived link between internet cafés and violence, the Committee will examine Intro. No. 467, a legislative initiative designed to circumvent this seemingly disturbing trend. 

Section One of Intro. No. 467 would create a definition of “internet café” to a new subchapter §20-698 of the Administrative Code. It would also add §20-699 of the Administrative Code to prohibit internet café owners from allowing minors to patronize internet cafés during school hours. This restriction would not apply to minors in four categories: (i) minors who have already graduated from high school, (ii) minors who successfully completed a GED or other equivalency program, (iii) minors who are otherwise out of school, or (iv) minors who are accompanied by a parent or guardian.  

Intro. No. 467 would also not apply during weekends or other “non-instructional” periods when school age students were not in school. Intro. No. 467 would provide civil penalties ranging from one hundred fifty to three hundred dollars for each violation of these restrictions. Section Two establishes that Intro. No. 467 would take effect 90 days after its enactment.

GENERAL VENDORS

New York City’s General Vendor Law: An Overview


Subchapter 27 of Chapter 2 of Title 20 of the New York City Administrative Code sets forth licensing and operational requirements for general vendors throughout the City.
  The Code defines a general vendor as any “person who hawks, peddles, sells, leases or offers to sell or lease, at retail, goods or services, including newspapers, periodicals, books, pamphlets or other similar written matter in a public space.”
   The majority of these general vendors must be licensed to operate in New York City, though merchants who sell “only newspapers, periodicals, books, pamphlets or other similar written matter” may vend without a license.
  The annual fee for a license or a renewal is two hundred dollars.
  Significantly, the number of licenses is capped at 853, which was the number of licenses in effect on the first day of September 1979.
   Many would-be vendors claim that the maintenance of such a cap makes it effectively impossible for a new vendor to operate legally in the City.   


Once licensed, general vendors must comply with specific operational requirements.  Among other duties, licensed vendors must wear their licenses conspicuously whenever vending, maintain their books in a prescribed manner, and permit inspections by the Department of Consumer Affairs (“DCA”) or other city agencies.
  The Code also restricts the placement of vendors’ vehicles, pushcarts, and stands and prohibits vendors from selling in certain areas.
   Licensed vendors who violate the requirements set forth in the Code face fines of up to one thousand dollars and additional civil penalties of up to one thousand dollars.
  They may also have their licenses suspended or revoked for certain fraudulent activity or four or more violations of the vending code in a two-year period.
    Unlicensed vendors are subject to fines of up to one thousand dollars and imprisonment, plus civil penalties of as much as one thousand dollars and an additional two-hundred fifty dollar penalty for every day of unlicensed business activity.
  Both licensed and unlicensed vendors may have their carts or goods seized for certain transgressions and face possible forfeiture of their possessions.
  Authorized officers and employees of DCA and members of the Police Department have the power to enforce the laws, rules, and regulations relating to general vendors.
   

Difficulties of Vendor Regulation 

The City’s attempt to develop and promulgate a regulatory framework for general vendors has met with substantial controversy during the last decade. This is due, in part, to the dizzying array of laws and judicial decisions governing merchants, not all of who are subject to the same legal parameters.  Disabled veterans, non-disabled veterans, artists, crafts people, and booksellers all have a slightly different legal status as vendors. Further complicating matters are the multiple agencies that must enforce this patchwork of local and state law and court opinions.


Although general vendors have existed on the streets of New York City for decades, they began to receive considerable local government attention in 1993 when the City announced its intention to formulate a comprehensive general vendor policy.
 That policy arose, in part, from the complaints of Fifth Avenue merchants and smaller outer-borough businesses that certain general vendors eroded the sales of storefront businesses, left piles of rubbish in their wake and contributed to congested sidewalks and streets.
  In an attempt to address these grievances while preserving the rights of licensed vendors, the City deployed its “peddler enforcement unit” to intensify enforcement against unlicensed street vendors.
  This enforcement effort did not extend to licensed vendors, whom the City recognized as “a prominent part of New York City’s tradition of entrepreneurship” and for whom support services were necessary.
 


The City’s highly publicized enforcement plan led to the arrest of scores of unlicensed vendors, including street artists in Lower Manhattan who, at the time, were treated like any other unlicensed vendor under City law.
  The subsequent complaints from street artists, however, gave shape to critical legal challenges to the City’s vending laws.

In November 1993, street artists appeared before this Committee to argue that they should be exempt from New York City’s general vending regulations.
 They contended that street art was analogous to book and written material under the First Amendment; thus, the sale of such art should not be subject to licensing requirements.
  On a more practical level, street artists criticized the cap on licenses granted by the City as artificially low and as ineffective public policy that promoted illegal activity by street artists trying to make a living.
 


At almost the same time that street artists sought to redefine their position in the general vending code, street vendors in Upper Manhattan were engaged in a similar battle with the City and local business organizations and merchants.
 Under a reorganization plan conceived by the City in the fall of 1994, unlicensed street vendors on 125th Street in Harlem were to be relocated to two vacant lots nine blocks away.
  Harlem street vendors asserted that the City was unfairly enforcing its vending regulations against mostly black street vendors in a predominantly black community at the behest of predominantly non-black storeowners.
 Like their street artist colleagues, street vendors in Harlem also complained of a prohibitively time consuming and expensive regulatory framework that made it nearly impossible to become a licensed general vendor.
 


Despite these and other protests, the City continued its stated goal of enforcing the provisions of the general vendor law unabated until 1996, when the Federal Second Circuit Court of Appeals ruled in Bery et. al .v. City of New York that the City’s requirement that street artists be licensed “constitutes an unconstitutional infringement of their First Amendment rights.”
 The court noted that “visual art is as wide ranging in its depiction of ideas, concepts and emotions as any book, treatise, pamphlet or other writing, and is similarly entitled to full First Amendment protection.”
 Moreover, the court decided that the Code’s licensing requirement was “a de facto bar preventing visual artists from exhibiting and selling their art in public areas in New York.”


Although the Bery decision prevented the City from imposing licensing requirements on street artists, the City attempted to enforce a permit requirement for street artists that operated in the public parks or on property within the jurisdiction of the New York City Parks Department. As in previous cases, street artists who operated on Parks property were arrested, ticketed and had their works confiscated by law enforcement officers until a federal court decision in August, 2001, declared the City’s action unconstitutional.
 

State Legislation


New York City, it should be noted, does not have complete authority over its vendors.  The State had also asserted control in some areas, most notably the licensing and regulation of disabled veteran vendors.  Until March 1 of this year, section 35-a of the General Business Law regulated certain veterans of the armed forces working as vendors; the effect was that 60 so-called “blue license” disabled veteran vendors could sell their wares in portions of midtown Manhattan, an area that was prohibited to all other vendors.
  This provision has recently sunset, leaving the status of some disabled veteran vendors uncertain.

Continuing Tension


The series of federal court decisions exempting street artists from licensing requirements has not completely allayed concerns about aggressive or inequitable law enforcement. Indeed, a palpable tension continues to exist between street vendors and other community members.  Less than a year ago, street artists in Lower Manhattan claimed that New York City police officers unfairly and maliciously used a sanitation truck to dispose of art work; the police responded by stating that officers believed the artwork was abandoned and, as a result, was discarded pursuant to local law.
 The artists countered by asserting that the displays were not abandoned, but were left unattended while the artists went to purchase coffee.
 


 Throughout the last several months, members of this Committee have heard comparable complaints from other vendors throughout the City.  Religious merchants and crafts people have advocated for the same kind of First Amendment protection enjoyed by book sellers and artists, artists have asserted that they are still harassed illegally in some areas, and a wide range of general vendors have expressed concern about perceived unequal and inconsistent enforcement policies.  The repeal of General Business Law §35-A adds yet another dimension to the confusion.  Finally, vendors have frequently heard rumors of DCA’s ambitious plans to overhaul the vending licensing and regulation system; many are concerned about what the future holds for them.  The Committee hopes to address some of these problems through its continued examination of this issue.
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