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I. INTRODUCTION
On Monday, December 14, 2015, the Committee on Civil Rights, chaired by Council Member Darlene Mealy, will hold a hearing to vote on Proposed Introductory Bill Number 108-A (“Int. No. 108-A”), a local law to amend the administrative code of the city of New York, in relation to prohibiting employment discrimination based on an individual's actual or perceived status as a caregiver. ..Body

The Committee held a hearing on an earlier version of Int. No. 108-A on September 21, 2015. During the September hearing testimony was submitted and heard from the New York City Commission on Human Rights (“the Commission”), advocates, the business community and other interested parties. 

II. BACKGROUND

i. Caregivers

Reports have indicated that as the baby boomer generation ages, more Americans are taking on elder and family care responsibilities.
 Notably, these responsibilities are held by working families. In America, more than one in six workers provide unpaid elder care for a disabled family member, relative, or friend.
 According to the Family Caregiver Alliance, women account for approximately 66% of family caregivers and the unpaid care they provide has a value of $148 billion to $188 billion annually.
 According to the American Association of Retired Persons (“AARP”), there is a rising number of women workers age 55 and older who typically provide eldercare, which demonstrates the importance of their earnings for their care recipient’s financial stability as well as their own retirement security.

Significantly, the majority of two-parent households in New York City also have both parents in the workforce, and 61% of women with children under the age of six are in the labor force.
  The likelihood of being a caregiver is higher for families living below the poverty line,
 and is likely to increase in the City, where the number of disabled adults over 60 years old is expected to grow by 40% over the next 20 years.
 As it pertains to caregiving responsibilities for children, 40% of households in New York City headed by single mothers with children under the age of 18 live in poverty.
 

Despite the widespread prevalence of caregiving responsibilities among individuals and families across the country, caregivers have historically faced and continue to face discrimination—particularly in the workplace.  Such discrimination includes failure to hire or terminating an employee due to their status as a caregiver, harassment, reduced compensation and failure to promote.
  It has been widely reported, and the subject of numerous lawsuits, for example, that employers have denied promotions to parents and other caregivers based on the employer’s presumption that caregivers could not handle increased work load or travel.
 Deeply rooted discrimination depicting caregivers as less reliable and more likely to need time off has also caused some employers to develop hiring practices that exclude caregivers, particularly women with children.

According to A Better Balance, an advocacy organization committed to promoting flexible workplace policies and ending discrimination against caregivers, the Legal Aid Society and others, New York City, like other jurisdictions around the country, faces significant caregiver discrimination. In addition to treating caregivers differently than other employees, employers have historically been reluctant to provide even nominal accommodations for caregivers to meet both their work and familial responsibilities.  During a Council hearing on caregiving in 2013, the Legal Aid Society testified that they typically represent clients who were terminated from their employment due to their caregiving responsibilities—taking time to care for a sick child or other family member.
 Further, Legal Aid testified that low-wage workers are often forced out of their jobs because employers deny them minor scheduling adjustments needed to accommodate their caregiving responsibilities.

Dena Adams, a single mother, also testified about her experiences as a caregiver at the 2013 hearing.
 Ms. Adams testified that she was terminated from her job where she worked for 15 years because her employer refused to negotiate alternative arrangements so she could care for her 11 year-old daughter.
 Ms. Adams also testified that her employer abruptly changed her schedule, requiring her to work unpredictable evening and weekend hours.
 According to Ms. Adams, despite allowing other employees to work predictable hours to accommodate their school schedule, Ms. Adams’ employer would not agree to or discuss any of her suggestions.
 It is because of stories like Ms. Adams that many jurisdictions throughout the country have passed laws protecting caregivers.  

ii. Protections Against Caregiver Discrimination
a. New York State

On October 21, 2015, Governor Cuomo signed New York State bill S. 4/A. 7317 into law, which added “familial status” to the list of protected classes under the State Human Rights Law.
 Notably, it only covers caregiving needs for parents. Under the new law, “Familial Status” is defined as: (a) any person who is pregnant or has a child or is in the process of securing legal custody of any individual who has not attained the age of eighteen years, or (b) one or more individuals (who have not attained the age of eighteen years) being domiciled with: (1) a parent or another person having legal custody of such individual or individuals; or (2) the designee of such parent.
 The State law will go into effect on January 19, 2016. 

b. Other Jurisdictions 
A number of jurisdictions across the nation provide protections for caregivers. For example, Washington, D.C.’s Human Rights Act prohibits an employer from discriminating against an employee because of the employee’s “family responsibilities.”
 Under this law, family responsibilities are defined as “the state of being, or the potential to become, a contributor to the support of a person or persons in a dependent relationship, irrespective of their number, including the state of being the subject of an order of withholding or similar proceedings for the purpose of paying child support or a debt related to child support.”
 According to Washington, D.C.’s Office of Human Rights, family responsibilities to provide care for a person in a dependent relationship includes, but is not limited to, children, grandchildren and parents.
 

Philadelphia’s Fair Practices Ordinance also prevents employment discrimination based on “familial status.”
  For purposes of prohibited employment discrimination, the Ordinance defines “family status” as “the state of being or becoming a provider of care or support to a family member.”
 The term “family member” includes “the individual’s spouse, Life Partner, parents, grandparents, siblings, or in-laws; and children, grandchildren, nieces, or nephews (including through adoption or other dependent or custodial relationship).”

San Francisco’s Family Friendly Workplace Ordinance provides protections for caregivers in the workplace who provide care for a family member who is either in a medical facility or receiving continuing treatment by a health care provider.
 The Ordinance requires workplace accommodations for caregivers in addition to prohibiting discrimination.
 However, an employer is not required to make accommodations where there is a bona fide business purpose for denying the accommodation, and is only required to consider requests for accommodations if it has 20 or more employees and the employee making the request has been employed for six months or more and works at least eight hours per week on a regular basis.
 The San Francisco Ordinance defines caregiver as a contributor to the ongoing care of: (a) a child or children over whom an employee has assumed parental responsibility; (b) a person with a serious health condition in a family relationship with the caregiver; or (c) a parent over the age of 65.

In order to provide New Yorkers with similar caregiving protections in the workplace, the Committee has considered and will vote on Proposed Int. No. 108-A, which would add caregiver status to the list of protected classes under the City’s Human Rights Law. 

III. INT. NO. 108-A

i. Adding Caregiver Status to the List of Protected Classes Under the City’s Human Rights Law
Pursuant to the New York City Human Rights Law (“HRL”), it is an unlawful discriminatory practice for an employer to refuse to hire, terminate, or discriminate against an employee in compensation, or terms, conditions or privileges of employment, based on an employee’s actual or perceived status as a member of a protected class.
 Currently, the protected classes under the HRL include: age, race, creed, color, national origin, gender, disability, marital status, partnership status, sexual orientation, and alienage or citizenship status.
 An employee’s actual or perceived status as a victim of domestic violence, or as a victim of sex offenses or stalking is also a protected class for purposes of employment discrimination.
 
Int. No. 108-A would add caregiver status to this list of protected classes for purposes of prohibiting employment discrimination against caregivers. “Caregivers” would include those who provide direct and ongoing care for a child under the age of 18 or a care recipient. “Child” would include a biological, adopted or foster child, a legal ward, or a child of a caregiver standing in loco parentis. The intent of this definition is to capture all children, either biological or adopted, or children for whom the caregiver has assumed a primary parental role. “Care recipient” would include any individual who: (i) has a disability and relies on the caregiver for medical care or to meet the needs of daily living; and (ii) is in a relationship with the caregiver as follows:

· Caregiver’s child (including children over the age of 18);

· Caregiver’s spouse;

· Caregiver’s domestic partner;

· Caregiver’s parent (including a biological, foster, step- or adoptive parent, a legal guardian of a caregiver, or a person who acted as the caregiver’s parent when the caregiver was a child);

· Caregiver’s sibling (including a brother, sister, half-siblings, step-siblings, and siblings related through adoption);

· Caregiver’s grandchild or grandparent;

· The child or parent of the caregiver’s spouse or domestic partner;

· An individual who resides in the caregiver’s household; or

· Any individual in a familial relationship with the caregiver as designated by the Commission. 
Adding caregiver status as a protected class would make it an unlawful discriminatory practice for an employer to treat an employee who is a caregiver differently than a non-caregiver employee by discriminating against the caregiver employee regarding hiring, termination, providing compensation, or terms, conditions or privileges of employment.  The addition of caregiver status to the HRL would also provide caregivers with remedies and protections in asserting their rights under the HRL. 
ii. Asserting One’s Rights Under the HRL

If an employee believes he or she has been a victim of an unlawful discriminatory practice that is prohibited by the HRL, that employee can file a complaint with the Commission
 or commence a private right of action in any court of competent jurisdiction for damages.
 An employee who believes he or she is a victim of an unlawful discriminatory practice may also receive relief if the Commission initiates an investigation, either independently or in connection with a complaint, into such unlawful discriminatory practices.
  Additionally, pursuant to Administrative Code section 8-602, if an employer interferes, or attempts to interfere, with an employee exercising or enjoying his or her rights under the United States Constitution, State law, or the HRL, and such interference is motivated in whole or in part by the employee’s actual or perceived status as a protected class, the Corporation Counsel may bring a civil action against such employer on behalf of the City.
   Int. No. 108-A would provide these aforementioned remedies for caregiver discrimination in the workplace.
Further, pursuant to Administrative Code section 8-107, it is an unlawful discriminatory practice for an employer to retaliate or discriminate against an employee in any manner because an employee (i) opposes an unlawful discriminatory practice that is prohibited by the HRL; (ii) files a complaint, testifies or assists with a proceeding that is allowed under the HRL; (iii) commences a civil action alleging that the employer engaged in an unlawful discriminatory practice that is prohibited by the HRL; (iv) assists the Commission or the Corporation Counsel in an investigation; or (v) provides information to the Commission pursuant to the terms of a conciliation agreement made pursuant to Administrative Code section 8-115.
 Because Int. No. 108-A would add caregiver status to the list of protected classes under the HRL, caregivers would be protected from retaliation in asserting their rights under the HRL pursuant to the aforementioned Administrative Code provisions.  Significantly, under the HRL unlawful retaliation “need not result in an ultimate action,” but the retaliatory acts complained of “must be reasonably likely to deter a person from engaging in protected activity.”
 For example, pursuant to Int. No. 108-A, if a caregiver were to file a complaint against their employer for discrimination based on caregiver status, it would be unlawful for the employer to retaliate against the caregiver.  Such retaliation could include terminating the caregiver or, for example, rejecting a caregiver's request for a change to the terms and conditions of their employment while permitting the same request for non-caregiver employees.  
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Be it enacted by the Council as follows:
Section 1. Section 8-101 of chapter one of title eight of the administrative code of the city of New York, as amended by local law number 10 for the year 2008, is amended to read as follows:

§8-101 Policy. 

In the city of New York, with its great cosmopolitan population, there is no greater danger to the health, morals, safety and welfare of the city and its inhabitants than the existence of groups prejudiced against one another and antagonistic to each other because of their actual or perceived differences, including those based on race, color, creed, age, national origin, alienage or citizenship status, gender, sexual orientation, disability, marital status, partnership status, caregiver status, any lawful source of income, status as a victim of domestic violence or status as a victim of sex offenses or stalking, whether children are, may be or would be residing with a person or conviction or arrest record. The council hereby finds and declares that prejudice, intolerance, bigotry, and discrimination, bias-related violence or harassment and disorder occasioned thereby threaten the rights and proper privileges of its inhabitants and menace the institutions and foundation of a free democratic state. A city agency is hereby created with power to eliminate and prevent discrimination from playing any role in actions relating to employment, public accommodations, and housing and other real estate, and to take other actions against prejudice, intolerance, bigotry, discrimination and bias-related violence or harassment as herein provided; and the commission established hereunder is hereby given general jurisdiction and power for such purposes.

§2. Section 8-102 of chapter one of title eight of the administrative code of the city of New York is amended by adding new subdivisions 30 and 31 to read as follows: 

30. (a) The term “caregiver” means a person who provides direct and ongoing care for a minor child or a care recipient.

(b) The term “care recipient” means a person with a disability who: (i) is a covered relative, or a person who resides in the caregiver’s household; and (ii) relies on the caregiver for medical care or to meet the needs of daily living.

(c) The term “covered relative” means a caregiver’s child, spouse, domestic partner, parent, sibling, grandchild or grandparent, or the child or parent of the caregiver’s spouse or domestic partner, or any other individual in a familial relationship with the caregiver as designated by the rules of the Commission.

(d) The term “grandchild” means a child of a caregiver’s child. 

(e) The term “grandparent” means a parent of a caregiver’s parent. 

(f) The term “parent” means a biological, foster, step- or adoptive parent, or a legal guardian of a caregiver, or a person who stood in loco parentis when the caregiver was a minor child.

(g) The term “sibling” means a caregiver’s brother or sister, including half-siblings, step-siblings and siblings related through adoption.

(h) The term “spouse” means a person to whom a caregiver is legally married under the laws of the state of New York.

(i) The term “child” means a biological, adopted or foster child, a legal ward, or a child of a caregiver standing in loco parentis.

(j) The term “minor child” means a child under the age of 18.

31. The term "domestic partner" means any person who has a registered domestic partnership pursuant to section 3-240 of the code, a domestic partnership registered in accordance with executive order number 123, dated August 7, 1989, or a domestic partnership registered in accordance with executive order number 48, dated January 7, 1993.

§3. Paragraphs (a), (b), (c), and (d) of subdivision 1 of section 8-107 of chapter one of title eight of the administrative code of the city of New York, as amended by local law number 85 for the year 2005,  are amended to read as follows:

1. Employment. It shall be an unlawful discriminatory practice:

(a) For an employer or an employee or agent thereof, because of the actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status of any person, to refuse to hire or employ or to bar or to discharge from employment such person or to discriminate against such person in compensation or in terms, conditions or privileges of employment.

(b) For an employment agency or an employee or agent thereof to discriminate against any person because of such person's actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status in receiving, classifying, disposing or otherwise acting upon applications for its services or in referring an applicant or applicants for its services to an employer or employers.

(c) For a labor organization or an employee or agent thereof, because of the actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status of any person, to exclude or to expel from its membership such person or to discriminate in any way against any of its members or against any employer or any person employed by an employer.

(d) For any employer, labor organization or employment agency or an employee or agent thereof to declare, print or circulate or cause to be declared, printed or circulated any statement, advertisement or publication, or to use any form of application for employment or to make any inquiry in connection with prospective employment, which expresses, directly or indirectly, any limitation, specification or discrimination as to age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual orientation or alienage or citizenship status, or any intent to make any such limitation, specification or discrimination.


§ 4.  This local law shall take effect 120 days after enactment, provided, however, that the city commission on human rights may take any actions necessary prior to such effective date for the implementation of this local law, including, but not limited to, the adoption of any necessary rules.
------
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