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Title:
Resolution calling on the United States Congress to pass H.R. 2776, removing the exemption for hydraulic fracturing from the Safe Drinking Water Act; on the United States Environmental Protection Agency to reassess its 2004 study of hydraulic fracturing with respect to its risks to unfiltered drinking water systems and to apply stringent regulations to protect drinking water supplies from any risk due to hydraulic fracturing; on the New York State Department of Health to study the public health and regulatory risks of hydraulic fracturing to the New York City water supply system and to propose any necessary actions to protect public health; on the New York State Department of Environmental Conservation, the New York State Legislature, and New York State Governor David Paterson to prohibit drilling for natural gas within the boundaries of the watershed; and on the New York State Department of Environmental Conservation to extend the public comment period on its draft Supplemental Generic Environmental Impact Statement relating to high-volume hydraulic fracturing to February 28, 2010.
I. Introduction
On Thursday, November 12, the Committee on Environmental Protection will hold a hearing on Proposed Res. No. 1850-A, relating to drilling for natural gas within the New York City watershed. 

II. Background

Approximately ninety percent of New York City’s water supply comes from a series of reservoirs and controlled lakes north and west of the City known as the Catskill/Delaware system, which also provides water for some residents of upstate New York, totaling about nine million people.  The watershed area for these supplies covers 1,969 square miles over eight counties.
 The Catskill/Delaware system provides very high quality water that has earned a Filtration Avoidance Determination (FAD) from the United States Environmental Protection Agency (EPA), making New York City one of five major cities in the nation with a water supply that is not filtered.  The City has actively maintained the quality of its water by purchasing in fee simple, or obtaining conservation easements on, 144,000 acres of land in its watershed.
 The City, in partnership with New York State, also maintains stringent rules governing land use and agricultural activities in the watershed. New York City’s investment backed expectations, supported by more than a half billion New York City taxpayer dollars, are that our drinking water will be protected into perpetuity.  
The entire Catskill/Delaware watershed sits atop the Marcellus Shale, a geological formation that is now the subject of intense interest from oil and gas companies who wish to drill there.  The Marcellus Shale formation stretches from Ohio to New York and lies under much of Pennsylvania and West Virginia, a distance of more than six hundred miles, at depths ranging from a mile to more than nine thousand feet below the surface.  Trapped in the deep reaches of the bedrock are anywhere from 168 trillion cubic feet of gas to as much as 516 trillion cubic feet of gas, enough to supply the natural gas needs of the entire United States for up to two years.
 Geologists have long been aware of the large reserves of natural gas in the Marcellus Shale, but recent developments in oil and gas technology, along with higher natural gas prices, have just recently made its extraction economically viable, leading to a flurry of interest in the area. Natural gas within the Marcellus Shale can be accessed using a combination of horizontal drilling and hydraulic fracturing. This latter process involves pumping large amounts of water, combined with biocides (anti-bacterial agents), surfactants (friction reducers), and proppants (sands used to keep fractures in the rock open), into wells in order to free trapped natural gas. While natural gas drilling may provide an economic benefit to New York State and a source of cleaner-burning, locally produced energy, serious concerns about the impacts of its production have been raised across the country. Natural gas is an important resource, but the benefits of drilling, particularly within New York City’s watershed, must be weighed carefully against the dangers of water supply contamination.  New York City must be very certain that nothing will damage or destroy its significant investment in the future of the City.

Due to concerns over the risks that hydraulic fracturing and horizontal drilling for natural gas presents, the Environmental Protection Committee held hearings on this subject in September and December of 2008 and in October of 2009, bringing together a large number of New York City residents, environmental groups, residents of the watershed area, academic researchers, industry representatives, and others. Many New York City residents and environmental groups expressed deep reservations about the horizontal drilling and hydraulic fracturing process during those hearings on a variety of grounds. Because of an exemption for hydraulic fracturing obtained through the 2005 Energy Policy Act, hydraulic fracturing is not currently regulated under the EPA’s Underground Injection Control Program, and many environmental advocates feel that federal regulation is necessary to ensure adequate protection of drinking water. In addition, many witnesses expressed concerns about the adequacy of the New York State Department of Environmental Conservation (DEC)’s recently released draft Supplemental Generic Environmental Impact Statement (“dSGEIS”) relating to horizontal drilling and hydraulic fracturing for natural gas. Consultants for the New York City Department of Environmental Protection (DEP) have begun to release their findings on potential risks to New York City’s watershed, and DEP has expressed deep reservations about the compatibility of industrial drilling with watershed protection. Many of those wishing to submit comments to DEC on the dSGEIS do not feel that the ninety day comment period is sufficient for the public to review and comment on the voluminous dSGEIS, and felt that DEC should extend the public comment period on the dSGEIS to allow adequate time for comments.

III. New York City’s Filtration Avoidance Determination

Pursuant to the Safe Drinking Water Act (SDWA) Amendments of 1986, EPA promulgated the Surface Water Treatment Rule (SWTR), specifying the criteria under which filtration is required as a treatment technique for public water systems supplied by a surface water source. In New York State, EPA delegated primary enforcement responsibility (primacy) of the Safe Drinking Water Act to the New York State Department of Health (NYSDOH) on September 9, 1977.  In 2007 EPA ultimately determined that New York City's Delaware and Catskill public water systems continue to meet the following SWTR conditions for unfiltered surface water supply systems: source water quality conditions found at 40 CFR §141.71(a); the disinfection requirements of 40 CFR §141.72(a); and the site specific conditions found at 40 CFR §141.71(b) (1), (3), (4), (5) and (6). 
  That determination was based on careful consideration of a wide range of factors, including New York City’s long term plans to maintain the forested character of the watershed through land acquisitions and watershed rules. If the Delaware and Catskill systems are impacted by significant water pollution, New York City might be required to filter its drinking water. A filtration plant for the water from the Catskill/Delaware water supply would cost at least $10 billion, the cost of which would be borne by New York City and upstate ratepayers. The EPA’s FAD determination was described as “tentative” in a letter to New York City Watershed stakeholders and based upon the conclusion that New York City continues to have an “adequate long-term watershed protection program for the Catskill/Delaware water supply that meets the requirements of the Surface Water Treatment Rule and related federal regulation”.
  New York City must protect its watershed at all cost to preserve our Filtration Avoidance Determination. 

IV. Proposed Res. No. 1850-A

Although New York City has no direct authority to prohibit drilling within its watershed, Proposed Res. No. 1850-A would allow the City Council to formally assert its opposition to drilling within the watershed. Millions of people drink the water supplied by New York City’s watershed; the resolution would state unequivocally that the New York City Council sees no reason to expose the water supply to multiple risks and jeopardize the City’s Filtration Avoidance Determination. The resolution calls on all responsible parties to take action to protect the New York City water supply and to ensure the safety of hydraulic fracturing more generally. First, the resolution calls upon the United States Congress to pass H.R. 2776 of 2009, which would give the EPA the authority to regulate hydraulic fracturing under the Safe Drinking Water Act. Second, it calls on the EPA to reassess the risks of hydraulic fracturing and to apply stringent regulations to the process. Third, it calls on the New York State Department of Health to take an active role in protecting the New York City water supply from risks posed by hydraulic fracturing. Fourth, it calls on the State Legislature to pass a law prohibiting drilling for natural gas within the New York City watershed, on Governor Paterson to promote and sign such legislation, and on DEC to make a determination that hydraulic fracturing is inconsistent with the protection of New York City’s water supply and prohibit the issuance of permits within the watershed. Finally, the resolution calls on DEC to extend the public comment period on its dSGEIS to allow adequate time for all interested parties to analyze and comment on the document. Each of these requests is detailed below.


a. Safe Drinking Water Act Exemption
Horizontal drilling combined with hydraulic fracturing poses risks to any watershed within which it takes place, not only New York City’s. The federal government has authority under several federal laws to address the impacts from natural gas drilling, but the oil and gas industry has been effective at obtaining an exemption for hydraulic fracturing from regulation as part of the Underground Injection Control Program of the Safe Drinking Water Act.
 This prevents the EPA from regulating hydraulic fracturing and protecting drinking water supplies from nearby drilling operations. 

Proposed Res. No. 1850-A calls on the United States Congress to pass legislation removing the exemption for hydraulic fracturing from the Safe Drinking Water Act. United States Representatives DeGette, Hinchey, and Salazar have recently introduced Congressional legislation, H.R. 2766 of 2009, known as the “Fracturing Responsibility and Awareness of Chemicals Act of 2009,” which would require the EPA to oversee the regulation of hydraulic fracturing and would require disclosure of all chemicals to be used in such operations. 

b. EPA Study and Regulation

Although the EPA’s Evaluation of Impacts to Underground Sources of Drinking Water by Hydraulic Fracturing of Coal Bed Methane Reservoirs
 stated that hydraulic fracturing poses little to no threat to drinking water supplies, an agency whistleblower later revealed that information indicating the opposite had been removed from the report. A 2002 draft of the EPA study on hydraulic fracturing, which was obtained through a Freedom of Information Act request by the Oil and Gas Accountability Project, showed that nine hazardous chemicals that are found in fluids are frequently injected underground at levels that exceed water quality standards.
 Continuing questions about the validity of the 2004 EPA report indicate that the EPA must revisit its evaluation of the threats hydraulic fracturing poses to drinking water supplies. Should Congress pass legislation giving the EPA the authority to regulate hydraulic fracturing under its Underground Injection Control Program, the EPA should apply stringent regulations as to where hydraulic fracturing should be allowed and to ensure that drinking water is protected wherever hydraulic fracturing takes place.

c. The Role of the New York State Department of Health
As the agency with primary responsibility for oversight of New York City’s Filtration Avoidance Determination, the New York State Department of Health should take an active role in ensuring that no activity proposed within the watershed endangers the FAD or the health of water users. DOH should conduct its own study of the proposed drilling operations from the perspective of public health and the possibility that such operations would jeopardize the FAD. If DOH concludes that drilling operations present any public health risk or jeopardize the FAD, it should assert its role as the primary enforcer of the Safe Drinking Water Act in New York State by proposing all necessary actions to protect New York City’s water supply, including a modification of the Watershed Rules to prohibit gas drilling.

d. Prohibition of Drilling in the New York City Watershed

Regardless of the safeguards that are placed on drilling operations within the watershed, risk to the water supply remains. The New York City Department of Environmental Protection retained consultants who have provided a preliminary “rapid impact assessment” of potential consequences of natural gas drilling in the New York City Watershed. They will release their final impact assessment by December 31, 2009. In contrast to the information provided by DEC’s consultants, the rapid impact assessment provided to DEP indicates that, should the proposed natural gas drilling take place within the watershed at the expected levels, extensive adverse impacts to the water supply are likely. The rapid impact assessment lists the following likely impacts of horizontal drilling combined with hydraulic fracturing in the watershed:

• The site preparation on the surface is likely to increase erosion and run-off into the reservoirs.

• The wellbore, which acts as a conduit between geological formations, can allow previously isolated contaminants to flow into shallow groundwater or surface water.

• The stimulation of the well introduces hazardous chemicals into the watershed.

• Water withdrawals for hydrofracking may have direct water supply operational impacts.

• The hydrofracking process creates enormous volumes of industrial wastewater that cannot be effectively treated by conventional processes.
Given the risk of drilling within the New York City watershed and the millions of people who rely on the clean water it provides, Proposed Res. No. 1850-A calls on all parties who may do so to prohibit drilling within the watershed. 
e. Extension of the Public Comment Period for the dSGEIS

The lengthy dSGEIS on horizontal drilling and high-volume hydraulic fracturing for natural gas in the Marcellus Shale was released on September 30, 2009, and the public comment period was set for 60 days, until November 30. While DEC has since extended that comment period to December 31, 2009, this public comment period is still inadequate. DEP’s consultants are still in the process of preparing a final report on the impacts of natural gas drilling on the New York City watershed, which is due on December 31, 2009. It is particularly important for those concerned about New York City’s drinking water to be able to review that report before submitting comments, as well as simply to have adequate time to read, analyze, and comment on the dSGEIS. Proposed Res. No. 1850-A requests that DEC extend the public comment period to February 28, 2010.
 

V. Conclusion
New York City’s drinking water is one of its most valuable resources.  Proposed Res. No. 1850-A calls on all parties that share responsibility for protecting this resource to ensure that gas drilling operations do not endanger our high-quality, unfiltered drinking water.
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