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          1  DEPARTMENT OF DESIGN AND CONSTRUCTION

          2                 ACTING CHAIRPERSON MILLER: Our next

          3  witnesses are the Department of Design and

          4  Construction. I saw the Commissioner arrive.

          5                 Commissioner, give us your best shot.

          6                 COMMISSIONER TORMENTA: Thank you.

          7                 ACTING CHAIRPERSON MILLER:

          8  Commissioner, welcome. We appreciate you coming

          9  before us and we look forward to your testimony.

         10                 COMMISSIONER TORMENTA: Thank you.

         11                 ACTING CHAIRPERSON MILLER: If you

         12  wouldn't mind just identifying yourself for the

         13  people that are listening in some room somewhere

         14  transcribing this.

         15                 COMMISSIONER TORMENTA: My name is Lou

         16  Tormenta, and I am the Commissioner of the

         17  Department of Design and Construction. I just would

         18  like to say also, with me is Deputy Commissioner

         19  Jeff Bonet, our Deputy Commissioner for

         20  Administration, in case there are any questions you

         21  may have at the end of my testimony.

         22                 Good day, Mr. Chairman, and members

         23  of the Finance Committee. I will keep my

         24  presentation brief in order to respond to as many of

         25  your questions as possible.
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          1  DEPARTMENT OF DESIGN AND CONSTRUCTION

          2                 As you know, DDC designs and builds

          3  capital projects for more than 20 other City

          4  agencies, our client agencies. We are well into our

          5  third year of operation and I am proud to report we

          6  have four strong working relationships with our

          7  client agencies which include DOT, DEP, NYPD, ACS,

          8  the Fire and Corrections Departments, Courts, Health

          9  and Cultural Affairs Departments, the three library

         10  systems and the Board of Education.

         11                 In FY '98 our operating budget was

         12  $68 million, 60.2 million of which was for personal

         13  services, and 7.8 was for other than personal

         14  services. Our current FY 1999 operating budget is

         15  $72.1 million. Of that, $62.4 million is for

         16  personal services, and $9.7 million is for other

         17  than personal services.

         18                 The increase in the FY '99 operating

         19  budget resulted from the addition of the Research

         20  and Development Program, lease costs for a portion

         21  of the year, and collective bargaining increases and

         22  staff costs.

         23                 Our projected FY 2000 operating

         24  budget is $77.6 million, of that $64.9 million for

         25  personal services and $12.7 million is for other
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          1  DEPARTMENT OF DESIGN AND CONSTRUCTION

          2  than personal services.

          3                 The increase from FY '99 results from

          4  increased funding for research and development and a

          5  full year of leased payments.

          6                 Our FY '99 and FY 2000 budgeted

          7  headcount is 1,421, which is unchanged from FY 1998.

          8                 Our commitment plan for Fiscal Year

          9  1999, based on the January Plan is in excess of $1.1

         10  billion. Our preliminary commitment plan for FY

         11  2000, is in excess of $917 million. That number is

         12  expected to increase as the budget is finalized.

         13                 EDC's current portfolio is 1,084

         14  projects worth $3.4 billion. Our portfolio last year

         15  was that of 974 projects worth $3.1 billion.

         16                 The nature of watermain, sewer and

         17  roadway work -- with its heavy machinery, supplies

         18  and equipment -- disrupts the lives of people along

         19  the path of a project and impacts on businesses.

         20  While we may not be able to change that nature of

         21  the work, we are working aggressively to minimize

         22  negative effects by shortening the duration of

         23  projects whenever possible.

         24                 In Fiscal Year 1997, 47 percent of

         25  our projects were completed early or on time. We
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          2  improved to 64 percent in FY 1998, and between July

          3  1st and October 31st of FY 1999, we have reached 84

          4  percent.

          5                 We have increased communication with

          6  communities and businesses through our Office of

          7  Community Notification. On selected projects, we

          8  have a community liaison stationed at the field

          9  office to be our direct link to local residents and

         10  businesses.

         11                 DDC successfully revised the

         12  performance bond which is now being used by all

         13  capital agencies. The new program requires:

         14                 - that physical site work must

         15  commence within 25 days of the default, must proceed

         16  diligently and must be completed within the time

         17  established by the City.

         18                 - is being underwritten by a large

         19  number of sureties.

         20                 - since September, bids were

         21  initiated for 44 DDC contracts valued at $134

         22  million, containing the new performance bond

         23  language.

         24                 - in the future, DDC will establish a

         25  more stringent rating system and only do business
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          2  with sureties that meet these new standards.

          3                 DDC is the first City agency to

          4  automate IFA time keeping system. As a result of the

          5  automation, electronic verification of data entry

          6  resulted in a 66 percent reduction of error over the

          7  manual process. The number of late or missing time

          8  sheets was reduced by 94 percent, due to improved

          9  tracking in the application and the electronic

         10  transfer of data to OMB.

         11                 - over a three month period DDC

         12  experienced 147 percent increase in the number of

         13  contract registrations submitted, enabling revenue

         14  to be realized in a more timely manner.

         15                 - OMB is planning to us the Star

         16  System at other capital agencies, as well.

         17                 A new contract data system, CDS, will

         18  replace the ACCO database. CDS will provide the

         19  following benefits:

         20                 - better management of the commitment

         21  plans by giving DDC staff the ability to review

         22  contract status and procurement processing.

         23                 - reduce redundancy of data input and

         24  reduce data omissions and errors by providing an

         25  automatic data flow from one system to another.
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          2                 - provide a link between project and

          3  contract data.

          4                 - provide the ability to anticipate

          5  and evaluate performance evaluations.

          6                 While we have made it clear that DDC

          7  expects a great deal from those doing business with

          8  us, we also have worked hard to make doing business

          9  with DDC as pleasant as possible.

         10                 I am proud to report DDC is now the

         11  payment leader among capital construction agencies,

         12  processing 99 percent of payments within the

         13  established prompt payment guidelines.

         14                 On November 12th, 1998, DDC was

         15  awarded the Prompt Payment Award from the

         16  Procurement Policy Board.

         17                 In Fiscal 1998, the agency processed

         18  4,594 capital payments, 1,000 more than any other

         19  City agency. DDC paid no interest on construction

         20  payments since the beginning of Fiscal 1998.

         21                 In the first half of FY '99, we

         22  introduced a new change order process that

         23  eliminates redundant procedures and will allow us to

         24  meet our goals of ensuring that DDC processing of

         25  change orders are timely and within an established
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          2  duration. We have assumed a lead role in creating

          3  and utilizing the state-of-the-art technologies in

          4  construction processes. Our new research and

          5  development program has identified the following

          6  programmatic initiatives:

          7                 - investigate best practices to

          8  mitigate construction noise.

          9                 - investigate lining technology as an

         10  alternative to digging to streets to repair

         11  watermains.

         12                 - investigate concrete additives to

         13  accelerate setting and enhance durability in hot and

         14  cold weather.

         15                 - investigate asphalt technologies to

         16  extend life of roadways and reduce costs.

         17                 The following projects are currently

         18  underway to address these initiatives:

         19                 - compaction in trenches.

         20                 - superpave implementation.

         21                 - cold weather asphalt.

         22                 - asphalt - reflective cracking

         23  membrane.

         24                 - construction noise abatement.

         25                 - enhancement of surveying process
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          2  through the purchase of G.P.S., which is Global

          3  Positioning System, GIS enhancement software, and

          4  robotic total surveying station, and also LASER

          5  distance measuring devices.

          6                 DDC has performed a comprehensive

          7  analysis of its Y2K compliance. As a result,

          8  initiatives are underway to:

          9                 A) replace GDS with Autocad 14.

         10                 - Replace all non-compliant PCs.

         11                 - Upgrade the bid scope system, which

         12  evaluates bids on unit price contracts.

         13                 - Upgrade the security system at our

         14  headquarters at 30-30 Thompson.

         15                 - Replace non-compliant servers for

         16  DDC's LAN.

         17                 I would be delighted to answer any

         18  questions you may have at this time.

         19                 ACTING CHAIRPERSON MILLER: Thank you,

         20  Commissioner.

         21                 I am going to yield my prerogative to

         22  ask questions first and allow my esteemed colleague,

         23  Council Member Stanley Michels, to ask the questions

         24  that he had.

         25                 COUNCIL MEMBER MICHELS: You can go
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          2  first.

          3                 ACTING CHAIRPERSON MILLER: You want

          4  me to go first?

          5                 COUNCIL MEMBER MICHELS: Yes.

          6                 ACTING CHAIRPERSON MILLER: All right.

          7                 Commissioner, one question that I had

          8  is, does DDC currently engage in providing bonuses

          9  for quick or on-time or even before time completion

         10  of projects that it engages in?

         11                 In other words, let me tell a brief

         12  story of why I always ask this question. In my

         13  district there were two different -- the MTA, which

         14  I know has its own rules and regulations, but the

         15  MTA engaged in fixing two escalators in my district

         16  at two different stations. One was on Roosevelt

         17  Island, and they didn't work into the contract any

         18  kind of incentives for quick completion or on-time

         19  performance, and the project, I cannot tell you, it

         20  was just the most unbelievable experience, you know,

         21  just a real eye-opener in terms of how projects can

         22  drag on and on and on and they put up when the date

         23  of when the construction was supposed to be

         24  completed on this escalator, and it turned out they

         25  closed the escalator and then went for months and
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          2  months and months and actually the completion date

          3  was before the beginning date actually occurred,

          4  although the escalator was closed for over a year,

          5  and they kept crossing it off and writing a new date

          6  on there by hand. It was really amazing. And then

          7  somewhere else in my district at 53rd Street, they

          8  did a similar repair and they wrote into the

          9  contract that for every day up to 20 days in advance

         10  -- they figured here is the date of completion, for

         11  every day up to 20 days before that that the

         12  contractor completed the project, they got a certain

         13  bonus, and if they finished 21 days they didn't get

         14  anything, you know, up to 20. So, of course you know

         15  exactly when they completed, on the 20th day, not on

         16  the 21st and not on the 19th, they finished on the

         17  20th day because there was a consensus.

         18                 So, what is DDC doing with regard to

         19  that kind of an effort at this time?

         20                 COMMISSIONER TORMENTA: Well, there

         21  are several efforts under way, and it certainly

         22  depends on whether or not the project is such that

         23  it warrants having an incentive clause built into

         24  the contracts.

         25                 That, obviously, is based on many
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          2  different things. One is if it is a

          3  revenue-producing type of project, where the City

          4  having the project delivered earlier would make

          5  sense, in order to give an incentive to a contractor

          6  to finish early, whether the disruption in the case

          7  of what you are referring to, that type of an MTA

          8  project where the disruption to the public is such

          9  that having the project completed as quickly as

         10  possible would bring a benefit to the community.

         11                 We do an analysis of those projects

         12  that fall into those types of categories and then we

         13  do add bonus incentives into the contracts similar

         14  to what you have referred, which is a certain amount

         15  of money based on an economic analysis per day up to

         16  depending on how quickly we think we need the

         17  project to be delivered, a certain amount per day

         18  and every day that the project is brought in earlier

         19  than that contract deadline, there is a bonus paid

         20  to the contractor.

         21                 ACTING CHAIRPERSON MILLER: So what

         22  percentage of the contracts did you supervise, would

         23  you say you include that kind of an incentive basis

         24  in?

         25                 COMMISSIONER TORMENTA: I would say at
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          2  this point probably about 30 percent of our work

          3  would have those types of incentives built into it,

          4  in terms of numbers of projects, not necessarily

          5  dollars.

          6                 I think if you were to look at the

          7  dollars, in the case of our portfolio it would

          8  probably be a higher percentage. I don't have the

          9  exact percentage with me, but probably a higher

         10  percentage.

         11                 ACTING CHAIRPERSON MILLER: And what

         12  has been your experience with doing that? Have you

         13  found that most of the time people are coming in in

         14  advance of completion date?

         15                 COMMISSIONER TORMENTA: We have found

         16  that in many cases, as long as you have a

         17  well-designed project, well-planned project, that

         18  the bonuses, as long as the completion date is also

         19  a realistic date, that the bonuses do in fact create

         20  a situation where the projects are brought in either

         21  on time or earlier than expected.

         22                 ACTING CHAIRPERSON MILLER: And so you

         23  would say then in those cases where you have put in

         24  this kind of a bonus, bringing them in on time or

         25  earlier than expected more often than in cases where
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          2  you don't include that kind of incentive structure?

          3                 COMMISSIONER TORMENTA: Yes.

          4                 ACTING CHAIRPERSON MILLER: And, you

          5  know, it is my understanding that the City mandates

          6  that there would be a ten percent contingency fee

          7  whenever we let these contracts; how often are we

          8  getting into those ten percent contingency?

          9                 COMMISSIONER TORMENTA: I would say

         10  almost on every project a certain amount of the ten

         11  percent is expended for change order work, for

         12  unexpected work that arises during the course of

         13  construction.

         14                 ACTING CHAIRPERSON MILLER: I wonder

         15  whether or not, from the point of view of -- you

         16  know, I had my bathroom redone awhile back because

         17  the wall was crumbling, and when I had contracted to

         18  have that done I didn't bring in a guy and say to

         19  him, well, how much is it going to cost, and if he

         20  said, well, here is how much it is going to cost,

         21  and say I will tell you what, I am going to set

         22  aside ten percent of this amount, just in case you

         23  have any problems, you let me know and I will pay it

         24  to you.

         25                 It would seem to me that if I had
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          2  done something like that, that my contractor most

          3  likely would have probably found some problems and

          4  reported them to me an then I would have ended up

          5  paying about ten percent of that contract. Is this

          6  something that concerns you? Is this something that

          7  you think we need to re-examine?

          8                 Is it your experience that this is

          9  providing the wrong kind of incentive to the people

         10  we are doing business with?

         11                 COMMISSIONER TORMENTA: I think you

         12  have to understand what the ten percent is for, and

         13  I think you have to understand what the public

         14  bidding laws require us to do, and I think you also

         15  have to take into account the fact that we work

         16  under what is called the Wicks Law in the City of

         17  New York, where any project under $50,000 requires

         18  that if you are fixing your bathroom, as you used as

         19  an example, you could not call in one contractor,

         20  you could not negotiate with that one contractor as

         21  to what an appropriate cost is and shake hands and

         22  say if anything comes up I expect you to take care

         23  of it under the price that you and I have just

         24  agreed, we cannot do that.

         25                 It requires us to hire an electrical
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          2  contractor that would put in the light over the

          3  mirror in your bathroom. We would have to hire a

          4  plumber who would come in and do the bathtub and

          5  your toilet work, and we would have to hire a

          6  heating contractor who would come in and put in the

          7  radiator in your bathroom, and then we would have to

          8  hire a general contractor who would come in and set

          9  the tile. We have to do that by law.

         10                 What that means is that you have to

         11  coordinate all of these designs before you bid the

         12  work out, and more so than even having the four

         13  contractors involved, the problem is, or the reality

         14  is that you have to have a set of drawings and

         15  specifications which you bid out for the most part

         16  to the world, to anyone in the public market who

         17  wants to come in and give us a bid for doing that

         18  work.

         19                 We then enter into a contract which

         20  is specifically only for the work that is on those

         21  drawings.

         22                 So, whereas you, doing your work in

         23  your home or anyone else may decide that you want to

         24  change the color of your tile from blue to green, or

         25  maybe not, but then again I am an engineer and not
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          2  an architect.

          3                 ACTING CHAIRPERSON MILLER: And thank

          4  God it was less than 50,000.

          5                 COMMISSIONER TORMENTA: It was less

          6  than 50,000, but if you were in the public market

          7  and you chose to change the color of your tile you

          8  would have a contractor saying you had blue in your

          9  specifications, you now want green, you have to pay

         10  the difference because that means costs to me. We

         11  deal with that every day.

         12                 So that the ten percent contingency

         13  is to deal with issues of coordination, they are

         14  higher, those costs of coordination because of the

         15  Wycks Law, it has been proven to run anywhere from

         16  ten to 15 percent, that the costs of doing projects,

         17  capital projects in the City run higher than those

         18  that do not have a Wycks Law component, and it is

         19  also to deal with certain things that are totally

         20  unexpected when you get onto a construction project,

         21  situations like fuel tanks underground that are not

         22  expected to be there that were abandoned 60 years

         23  ago, foundations from older buildings that were left

         24  behind, things inside walls that once we start

         25  demolishing walls we find that the appropriate
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          2  structure that should have been there was not there.

          3  So, the ten percent is not in any way to give a

          4  contractor an incentive to build up the costs,

          5  because we control that very carefully, but it is an

          6  ability for us to be able to keep the projects

          7  progressing through and have a fund available that

          8  we can draw down for unexpected changes or

          9  unexpected field conditions on the projects.

         10                 ACTING CHAIRPERSON MILLER: Okay.

         11                 Council Member Golden, do you have

         12  questions?

         13                 Oh, I am sorry, Council Member

         14  Michels was first.

         15                 COUNCIL MEMBER MICHELS: I had this

         16  discussion with the Director of the OMB, which

         17  involves you to a certain extent, and that is in

         18  June of '98 the federal government enacted a new

         19  federal transportation bill called The

         20  Transportation Equity Act for the 21st Century,

         21  known now as TEA, or TEA 21, and this is a change in

         22  the '91 Interval of Service Transportation Equity

         23  ACt, ISTEA, which I am sure you are familiar with.

         24                 COMMISSIONER TORMENTA: Yes.

         25                 COUNCIL MEMBER MICHELS: And TEA-21
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          2  authorizes $217 billion in federal funding over the

          3  next six years, which is 40 percent more than ISTEA

          4  did. But here is the rub. The rub is that now TEA-21

          5  is a reimbursement program, as opposed to an

          6  application program, a discretionary program where

          7  they can give you the money prior to application.

          8                 So, we estimate that we may lose, we

          9  may lose money on this, even though it is a 40

         10  percent more money in the TEA program, TEA-21, than

         11  the ISTEA program, because it depends to a great

         12  extent on projects that are finished, so they can

         13  reimburse us, so we have to make an application

         14  either through the state or another intermediary.

         15                 So that leads me to the question as

         16  to what do we -- how do you think we are doing as

         17  far as the projects being ready to be completed in

         18  the transportation area, obviously the subways and

         19  all of these other things which this applies to, and

         20  are we taking notice of this new change in the law

         21  so that we don't lose as much money as we all think

         22  we are going to lose from the feds?

         23                 COMMISSIONER TORMENTA: Well --

         24                 COUNCIL MEMBER MICHELS: And have you

         25  been discussing that or thinking about that in
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          2  working with OMB on this?

          3                 COMMISSIONER TORMENTA: Well, I am

          4  sure the people that actually would be working on

          5  this with OMB would be the Department of

          6  Transportation, and I am sure Commissioner Chapman

          7  has been having discussions with OMB as to how to

          8  maximize the amount of monies that come out of the

          9  TEA-21 accounts.

         10                 COUNCIL MEMBER MICHELS: Right.

         11                 COMMISSIONER TORMENTA: Our part in

         12  this would be that we would have --

         13                 COUNCIL MEMBER MICHELS: You have to

         14  bring the projects in.

         15                 COMMISSIONER TORMENTA: We would have

         16  to deliver projects for DOT as quickly as possible,

         17  so that in the case of the reimbursements, those can

         18  be gotten or received as quickly as possible.

         19                 COUNCIL MEMBER MICHELS: Until the

         20  fund runs out. Hopefully there will be another

         21  follow-up fund, but right now the fund is there, you

         22  have got six years in which to grab this money, and

         23  it only can be gotten after the projects are done.

         24                 COMMISSIONER TORMENTA: Right.

         25                 COUNCIL MEMBER MICHELS:  Are we
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          2  changing any procedures or doing anything that we --

          3                 COMMISSIONER TORMENTA: Sure.

          4                 COUNCIL MEMBER MICHELS: -- In order

          5  to take advantage of this new law?

          6                 COMMISSIONER TORMENTA: Absolutely.

          7  One of the things that we have done in the last

          8  three years in operation is to not only deliver

          9  projects on time and faster where we have actually,

         10  from my testimony I think you saw in '97, I think we

         11  had 44 percent of our projects were on time, '98 I

         12  think we said it was 66 percent --

         13                 COUNCIL MEMBER MICHELS:  We can

         14  follow the good Council Member Miller's suggestion

         15  and try to bring them in earlier than on time by

         16  giving them some sort of an incentive.

         17                 COMMISSIONER TORMENTA: You do. You

         18  have to be careful, though, and you have to do this

         19  with a certain degree of common sense that looks at

         20  the economics of finishing projects on time or much

         21  earlier or in a much faster mode because there comes

         22  a point where you cross the line and you end up

         23  paying more to deliver the project on time than that

         24  which you get back for the project.

         25                 COUNCIL MEMBER MICHELS: I understand.
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          2  That is something that you have to -- you watch

          3  costs very carefully, I am sure.

          4                 COMMISSIONER TORMENTA: Absolutely.

          5                 COUNCIL MEMBER MICHELS: So you know

          6  what is going on.

          7                 So you are cognizant of it, you are

          8  working with it?

          9                 COMMISSIONER TORMENTA: Absolutely.

         10                 COUNCIL MEMBER MICHELS: Now, let me

         11  ask you this question: You have a performance bond

         12  on probably all of your projects, correct?

         13                 COMMISSIONER TORMENTA: Yes, we do.

         14                 COUNCIL MEMBER MICHELS: And if

         15  somebody fails to bring the project in completion,

         16  what do you do with respect to that performance

         17  bond? Do you call that performance bond?

         18                 COMMISSIONER TORMENTA: We call the

         19  performance bond, and, again, as was stated in my

         20  testimony, we have recently revised the language in

         21  the performance bond and we took the lead on that,

         22  and the other city agencies, other City capital

         23  agencies are using that new bond form now, and what

         24  it does is that it requires that the sureties who

         25  have bonded the projects, start work, physical work
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          2  within 25 days of the default period and that is --

          3  in the past we had based on some analysis that was

          4  done by the Mayor's Office of Construction, there

          5  were indications or there was data that showed that

          6  on average it was taking anywhere from six to ten

          7  months for projects to be restarted after a

          8  contractor was defaulted.

          9                 COUNCIL MEMBER MICHELS: Now, does

         10  that default have to be an adjudicated default? Or

         11  who declares the default?

         12                 COMMISSIONER TORMENTA: We declare the

         13  default at the agency.

         14                 COUNCIL MEMBER MICHELS: And that is

         15  enough under the contract to require that 25 day

         16  period to come in?

         17                 COMMISSIONER TORMENTA: Yes, it is.

         18                 There is an appeal process for the

         19  surety, or for the contractor, I should say, to go

         20  through, but regardless of what appeal process the

         21  contractor chooses to take, once we find a

         22  contractor in default, the bonding company under the

         23  new bond language is now required to start working

         24  within 25 days of that default notice.

         25                 COUNCIL MEMBER MICHELS: That means to
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          2  hire someone else to do the work?

          3                 COMMISSIONER TORMENTA: Yes.

          4                 COUNCIL MEMBER MICHELS: Do you have

          5  any right to decide who should be doing follow-up

          6  work?

          7                 COMMISSIONER TORMENTA: There is a

          8  provision that allows us to approve the substitute

          9  contractor --

         10                 COUNCIL MEMBER MICHELS: And I am sure

         11  it is submitted to you so that you can approve?

         12                 COMMISSIONER TORMENTA: That's right.

         13                 COUNCIL MEMBER MICHELS: And I hope

         14  one of the things you have in there is you don't

         15  approve of the contractor who has already been in

         16  default.

         17                 COMMISSIONER TORMENTA: The majority

         18  of the time we do not. There have been situations,

         19  and again, these things have to be looked at very

         20  seriously, where a contractor may have not performed

         21  because of financial concerns and where the

         22  contractor as a company is a good, quality company

         23  and if the surety backs that contractor financially,

         24  we see that they can deliver on the work then we

         25  will allow them to go back. That is a very rare
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          2  exception.

          3                 COUNCIL MEMBER MICHELS: We were

          4  discussing the Wycks Law before, of course everybody

          5  should understand that the School Construction

          6  Authority is not underneath the Wycks Law.

          7                 COMMISSIONER TORMENTA: That's

          8  correct.

          9                 COUNCIL MEMBER MICHELS: As a matter

         10  of fact, that was one of the rason diatra (phonetic)

         11  for causing the School Construction Authority to go

         12  into place. Is there any move in the City, in Albany

         13  to try to get from outside the Wycks Law in the work

         14  that you do?

         15                 And of course private individuals are

         16  not within the Wycks Law either.

         17                 COMMISSIONER TORMENTA: Yes, sir. The

         18  fact is that the Mayor's Office of Legislative

         19  Affairs is working quite diligently in Albany to try

         20  to get the Wycks Law repealed.

         21                 COUNCIL MEMBER MICHELS: And do you

         22  think in your observations of the School

         23  Construction Authority acting without the Wycks Law,

         24  do you think it has made them more efficient and

         25  they have done a better job as a result of that?
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          2                 COMMISSIONER TORMENTA: I think it

          3  has. I think it has made them more cost effective

          4  than having not had it.

          5                 COUNCIL MEMBER MICHELS: Would you

          6  estimate the cost, how much it costs to abide by the

          7  Wycks Law, as opposed to what it would cost you if

          8  you didn't have it?

          9                 COMMISSIONER TORMENTA: Well, we have

         10  seen studies that show that the Wycks Law costs

         11  anywhere from ten to 15 percent additional in terms

         12  of capital project costs.

         13                 So, for instance, if this year we

         14  want to do a round figure, if this year we were to

         15  commit a billion dollars worth of work, we are

         16  talking about $100 million of costs that are

         17  associated with this arcane language that is in our

         18  statutes.

         19                 COUNCIL MEMBER MICHELS: And on that

         20  ten percent that you put aside on a job, that is not

         21  an automatic situation and you give it to the

         22  contractor?

         23                 COMMISSIONER TORMENTA: No, absolutely

         24  not.

         25                 COUNCIL MEMBER MICHELS: They have to
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          2  come in with work orders, you have to examine and

          3  see --

          4                 COMMISSIONER TORMENTA: There is a

          5  very difficult and onerous process, change order

          6  process, that you have to go through in order for

          7  any of that ten percent to be expended.

          8                 COUNCIL MEMBER MICHELS: And what

          9  percentage of the time do you expend that ten

         10  percent?

         11                 COMMISSIONER TORMENTA: We have done a

         12  study recently that shows that our projects in terms

         13  of change orders range from about six to seven

         14  percent, is our rate of change orders on our

         15  projects.

         16                 COUNCIL MEMBER MICHELS: In other

         17  words, it is only about six to seven percent of your

         18  projects?

         19                 COMMISSIONER TORMENTA: No, no, no.

         20  About six to seven percent of that ten percent is

         21  spent overall. There are projects that use much less

         22  than that. There are projects that use more than the

         23  seven percent.

         24                 COUNCIL MEMBER MICHELS: But

         25  practically all of them come over, go over and use
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          2  change orders?

          3                 COMMISSIONER TORMENTA: I would say

          4  since I have been doing construction, yes, every

          5  project that I have seen has change orders.

          6                 COUNCIL MEMBER MICHELS: For a long

          7  time in this City there were lawyers who made their

          8  living based upon change orders.

          9                 COMMISSIONER TORMENTA: Sure. But that

         10  was based on claims and not necessarily -- and there

         11  is a big difference. There was at one point, and

         12  there was recently a hearing through the Contracts

         13  Committee here on the no damage for delay language

         14  in our contracts. And there used to be contractors

         15  and attorneys associated with contractors that, yes,

         16  made a good living out of going after the City for

         17  claims, the delay claims and other claims. These

         18  were not change orders in terms of additional work.

         19                 When we talk about change orders, we

         20  are talking about --

         21                 COUNCIL MEMBER MICHELS: Approved

         22  change orders.

         23                 COMMISSIONER TORMENTA: Absolutely,

         24  and you want to make a distinction, and if you want

         25  to add three windows to a building or you want to
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          2  add three floors to a building, you obviously have

          3  to pay for that. That is what the change order is

          4  for.

          5                 COUNCIL MEMBER MICHELS: Sometimes

          6  change orders, they find a situation existing, say

          7  you are putting up, building schools or something

          8  like that, another type of building and they see an

          9  unforeseen circumstance, an underground stream or

         10  something which they probably should have known but

         11  they don't know and they have to make a change.

         12                 COMMISSIONER TORMENTA: Well, case in

         13  point, one project which I think, Councilman, you

         14  are familiar with, the 33rd Precinct up in Harlem.

         15                 COUNCIL MEMBER MICHELS: Yes.

         16                 COMMISSIONER TORMENTA: A situation

         17  there where two change orders, one was for abandoned

         18  heating oil tanks that had been left there for the

         19  last 50 years or so, underground that no one knew

         20  was there, and also for a rock formation that we

         21  found that was not contemplated during the course of

         22  design.

         23                 COUNCIL MEMBER MICHELS: That was done

         24  before construction ever started, because we really

         25  were just about starting construction. It occurred
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          2  after the construction started?

          3                 COMMISSIONER TORMENTA: Yes. When we

          4  started an excavation of the site is when we started

          5  finding and the fuel tank had contaminated the soil.

          6  But that is what the change orders are for.

          7                 COUNCIL MEMBER MICHELS: All right.

          8                 Thank you very much.

          9                 COMMISSIONER TORMENTA: You are

         10  welcome.

         11                 ACTING CHAIRPERSON MILLER: Council

         12  Member Golden.

         13                 COUNCIL MEMBER GOLDEN: Thank you,

         14  sir.

         15                 Good afternoon. I find your office

         16  and yourself a breath of fresh air.

         17                 COMMISSIONER TORMENTA: Thank you.

         18                 COUNCIL MEMBER GOLDEN: I have dealt

         19  with a lot of different City agencies, and I

         20  personally dealt with your agency, and the

         21  professionalism of your staff and your Department

         22  should be modeled throughout the City, you are doing

         23  a fantastic job.

         24                 COMMISSIONER TORMENTA: Thank you,

         25  Council Member.
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          2                 COUNCIL MEMBER GOLDEN: And continue

          3  to revolutionize --

          4                 COUNCIL MEMBER MICHELS: May I join in

          5  that claim.

          6                 COMMISSIONER TORMENTA: Thank you. I

          7  have to come here more often.

          8                 COUNCIL MEMBER GOLDEN: I also found

          9  some of your questions very enlightening and very

         10  good, especially in the area of the Wycks Law and

         11  the response from the Commissioner.

         12                 We will stay on schools. How many

         13  schools are you presently in? How are you traversing

         14  in those areas?

         15                 COMMISSIONER TORMENTA: Our schools

         16  program is relatively small, compared to the rest of

         17  the Board of Education's program that is managed by

         18  the SCA. We have managed on average anywhere from 80

         19  to $100 million of school work per year. Our work is

         20  limited to window replacement, to facade work, to

         21  roofing work, and we have at one point done some

         22  total building rehabilitation work. But for the most

         23  part, our work is limited to the envelope work and

         24  it is limited to the budget that was established by

         25  both the Council and by the Mayor last year,
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          2  actually two years ago now, where $1.4 billion was

          3  put up to manage the program.

          4                 So, that is what we have been working

          5  on with the Board of Education. This year we expect

          6  to work, when I say this year, this summer we expect

          7  to be working in 22 schools over the summer period,

          8  because our work is limited in scope, we try to do

          9  as much of our work as possible during the summer

         10  months so that we create as little disruption for

         11  the schools programs as possible, although we do at

         12  times have to deal with projects that go over that

         13  period, and deal with school summer programs as

         14  well. But for the most part, because of our limited

         15  -- the limited nature of our program, we are able

         16  to get into the project, start construction on the

         17  first day of summer recess and end right before

         18  school starts up again. But that is again because

         19  our projects are small in nature and we actually

         20  schedule them that way as well.

         21                 COUNCIL MEMBER GOLDEN: Now, who

         22  identifies those projects; is that the SCA or is it

         23  in partnership with the SCA to the district?

         24                 COMMISSIONER TORMENTA: No. It is

         25  actually identified by the Board, by the Board of
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          2  Education.

          3                 The Board actually submits to us a

          4  listing of schools that they would like us to work

          5  in. We conduct an assessment during the winter

          6  months to see whether or not the work that they are

          7  asking us to do is proper in the sense that it fits

          8  within the framework of the agreement that the

          9  Council and the Mayor put the money up for, the $1.4

         10  billion. And if that is the case and the Council

         11  approves the projects and the Mayor approves those

         12  projects, then we will at the beginning of the

         13  summer start construction work.

         14                 COUNCIL MEMBER GOLDEN: Could I get a

         15  copy of School Board 20, if there are any schools

         16  slated for construction by your authority in School

         17  Board 20?

         18                 COMMISSIONER TORMENTA: Sure.

         19                 COUNCIL MEMBER GOLDEN: The

         20  pass-through contracts, could you update us on

         21  pass-through contracts, and what is the procedure?

         22  If it is changed, if it is going to be

         23  revolutionized, like you have been doing in the rest

         24  of the Department?

         25                 COMMISSIONER TORMENTA: I don't really
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          2  foresee a revolution in the pass-through contract

          3  area, but we have been for now, for about the last

          4  18 months or so, we have been working under a new

          5  set of procedures which has streamlined the

          6  pass-through program.

          7                 Working with both the cultural

          8  institutions, with the Department of Cultural

          9  Affairs, we have been able to take -- I don't have

         10  the exact number of months, but I think at this

         11  point, if I recall, we probably have reduced the

         12  time frames by about 40 percent in terms of

         13  processing of pass-through contracts.

         14                 And that was quite frankly just

         15  simply due to rearranging the times that we, as an

         16  agency, became involved with the Department of

         17  Cultural Affairs, when we review drawings, when we

         18  prepared contracts and so on, and also working with

         19  the cultural institutions where we are trying to let

         20  the cultural institutions understand better what it

         21  is that we as the bureaucracy need to see in order

         22  for them to get their contracts through quicker, and

         23  it has been very helpful.

         24                 COUNCIL MEMBER GOLDEN: Excellent.

         25                 I know I have three different
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          2  projects, I will be discussing them with your office

          3  probably later next week or this week.

          4                 Again, thank you for all of the

          5  service you have done for my community and for the

          6  City of New York, you are doing a great job.

          7                 COMMISSIONER TORMENTA: Thank you very

          8  much.

          9                 ACTING CHAIRPERSON MILLER:

         10  Commissioner, let me ask you just one more question.

         11                 The Speaker of the Council in his

         12  State of the City Address proposed abolishing the

         13  School Construction Authority and turning the entire

         14  School Construction Authority Budget over to the

         15  Department of Design and Construction. Any thoughts,

         16  reactions to that? I realize that would be kind of a

         17  big change for you in your agency; how do you feel

         18  about it?

         19                 COMMISSIONER TORMENTA: I think the

         20  School Construction Authority, as an authority

         21  compared to an agency, has a tremendous amount of

         22  flexibility, and not as a pun, but authority to do

         23  certain things that we, as an agency, are not able

         24  to do.

         25                 ACTING CHAIRPERSON MILLER: Such as?
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          2                 COMMISSIONER TORMENTA: Well, the fact

          3  is we have to have, for instance, our contracts all

          4  approved through the Comptroller's Office and they

          5  are very helpful in doing that. But that is an

          6  oversight. We have other oversights even within the

          7  Mayoralty that are required by the Charter to do

          8  reviews of the work that we handle, such as the

          9  Office of Management and Budget and the Office of

         10  Contracts and the Mayor's Office of Construction and

         11  so on, and the Authority, the School Construction

         12  Authority, with its ability to have all of those

         13  functions internally, and also to be able to not

         14  have to contract out via the Wycks Law, gives them a

         15  great or tremendous ability to work and to deliver

         16  projects as close to what you would find you could

         17  do in the private sector as possible, being a public

         18  entity.

         19                 So we find that they have a

         20  tremendous amount of flexibility and ability to be

         21  able to deliver these kinds of projects where we

         22  don't necessarily have that.

         23                 And also, the program is a very, very

         24  large program. The educational program is very large

         25  in terms of the capital expenditures and we would
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          2  have to be in a position where we would not be able

          3  to from one day to the next take on that level of a

          4  burden, that level of workload, and deliver it

          5  effectively. If we were ever to do that it would

          6  have to be something that would have to be worked in

          7  I think over a couple of years at least.

          8                 ACTING CHAIRPERSON MILLER: Well,

          9  thank you for your comments. I wish I shared your

         10  rosie view of the School Construction Authority. I

         11  think that you make some good points, but given

         12  those assets, they manage to continue to have a

         13  great deal of problems in delivering projects on

         14  time and for what seems to be reasonable cost.

         15                 But thank you very much for your

         16  testimony.

         17                 Any further questions of my

         18  colleagues?

         19                 All right, thank you very much.

         20                 COMMISSIONER TORMENTA: All right.

         21  Thank you very much.

         22                 (Hearing concluded at 2:05 p.m.)

         23

         24

         25
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