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I.
INTRODUCTION

On May 26, 2011, the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth S. Crowley, will vote on Proposed Int. No. 450-A, a Local Law in relation to increasing the maximum age for qualifying for membership in the fire department for certain persons.  The Committee first considered this bill at a hearing on May 25, 2011.
II.
BACKGROUND

Since February of 1999 the New York City Department of Citywide Administrative Services (“DCAS”) has administered three different open competitive examinations for the position of firefighter. Exam Number 7029 was first administered on February 27, 1999, Exam Number 2043 was first administered on December 14, 2002 and Exam Number 6019 first administered on January 20, 2007.
 These three exams were accompanied by promotional exams, usually administered on the same day and always consisting of the same questions, but limited to candidates eligible for promotion as spelled out in the Notice of Examination (“NOE”).
 The promotional exams were numbered 7514, 0532, and 6506, respectively. On occasion there is an intermittent promotional exam such as the one administered on March 5, 2005 numbered 4532.
 On January 20, 2007, 22,056 individuals took Exam Number 6019 and 215 individuals took Promotional Exam 6506, of whom, 220 and 88 were appointed to the fire department, respectively. These individuals represent the only class from these exams to enter the fire academy since the eligible period for those exams began on June 11, 2008.
 
By way of comparison, approximately 2,434 individuals were appointed to the fire department from Exam Number 2043 during the four year period that the list was open. The eligible lists derived from these exams are generally active for a four year period.
 However, those who were engaged in military duty as defined in New York State Military Law Section 243 and placed on a special eligible military list remain eligible for a period of two years from the date that they leave military duty.
 DCAS has indicated there are 24 individuals on the Special Military Eligible list from Exam 2043, 8 from Exam 6019 and 1 from Exam 6506.
 The eligible list for Exam 7029 expired on November 15, 2004 and there is no indication there are any individuals from that list that remain on a Special Military Eligible list.
The above-mentioned competitive exams were preceded by the issuance of a Notice of Examinations (“NOE”) that included age requirement provisions that stated, “Pursuant to Section 54 of the New York Civil Service Law and Section 15-103 of the Administrative Code, you must be at least 17½ years of age by the end of the application period and you must not have reached your 29th birthday by the beginning of the application period to be eligible to take this examination. However, you must have reached your 21st birthday to be eligible for appointment.
” The NOEs also included an exception to the age requirement that stated, “All persons who were engaged in military duty as defined in Section 243 of the New York State Military Law may deduct from their actual age the length of time spent in such military duty up to a maximum deduction of six years.
”

 In July 2009, a federal district court held that New York City’s use of Exam Numbers 7029 and 2043 constituted disparate-impact discrimination in violation of Title VII of the Civil Rights Act of 1964.
 In January 2010, the court held that the City’s use of exams with such disparate impact and “little relation to the job of firefighter” constituted “a pattern, practice, and policy of intentional discrimination” in violation of the Fourteenth Amendment, Title VII, 42 U.S.C. section 1981, and the New York State and City Human Rights Laws.
 On August 4, 2010 the court found that the City’s use of Exam 6019 disparately impacted black and Hispanic applicants for the position of entry level firefighter and failed to test for relevant job skills, in violation of Title VII, and issued a temporary injunction against the use of the Exam 6019 eligible list.
 In October 2010, the court permanently enjoined the City from hiring firefighters based on the results of Exam 6019, except under one of the interim hiring methods endorsed by the court in a previous order.
  The City has, to date, chosen not to pursue any of those methods.
III. 
ANALYSIS OF PROPOSED INT. NO. 450-A
Proposed Int. No. 450-A is unconsolidated. Section 1 states that notwithstanding any inconsistent provisions of section 15-103 of the administrative code, no person shall be disqualified from membership in the fire department on the basis of exceeding the otherwise applicable maximum age requirement under limited circumstances. The bill temporarily increases the maximum age for filing an application to take the exam for firefighter for certain groups. Currently and historically, individuals who have passed their 29th birthday at the time of filing their application to take the exam for firefighter are ineligible to take the exam. This bill will temporarily increase the maximum filing age to include those applicants that have not passed their 36th birthday at the time of filing their new application. However, the extension will only be available for certain individuals who have been affected by pending litigation and only for the next open competitive exam or promotion exam. Covered individuals are those who (i) could not be appointed from an eligible list for the position of firefighter, including but not limited to a special military eligible list, established before the effective date of this local law because such list could not be used in whole or in part by the fire department due to litigation or (ii) took a civil service examination for the position of firefighter in the five years preceding the effective date of this local law. Section 1 of the bill concludes by providing that no person who qualifies under this local law shall be disqualified from membership in the department on the basis of exceeding such maximum age requirement because of having passed his or her thirty-sixth birthday subsequent to the filing of his or her application.  
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A Local Law in relation to increasing the maximum age for qualifying for membership in the fire department for certain persons.

Be it enacted by the Council as follows:


Section 1.  Notwithstanding any inconsistent provision of section 15-103 of the administrative code of the city of New York, no person shall be disqualified from membership in the fire department on the basis of exceeding the otherwise applicable maximum age requirement for the first open competitive examination for firefighter, or the first promotion examination for firefighter in the case of persons eligible to take such examination, given after the effective date of this local law if he or she has not passed his or her thirty-sixth birthday on the date of  filing his or her application for the first open competitive examination for firefighter, or the first promotion examination for firefighter in the case of persons eligible to take such examination, given after the effective date of this local law and he or she either (i) could not be appointed from an eligible list for the position of firefighter, including but not limited to a special military eligible list, established before the effective date of this local law because such list could not be used in whole or in part by the fire department due to litigation or (ii) took a civil service examination for the position of firefighter in the five years preceding the effective date of this local law.  No person who qualifies under this local law shall be disqualified from membership in the department on the basis of exceeding such maximum age requirement because of having passed his or her thirty-sixth birthday subsequent to the filing of his or her application.  

§ 2.  This local law shall take effect immediately.
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� Correspondence from FDNY staff to Fire and Criminal Justice Services staff, on file with the Committee, May 16, 2011.  A single exam can be administered more than one time.


� Id.


� Id.


� Correspondence between Administration staff and Committee staff on file with the FJCS Committee, May 24, 2011; see also � HYPERLINK "http://www.nyc.gov/html/fdny/html/community/ff_updates_080106.shtml" �http://www.nyc.gov/html/fdny/html/community/ff_updates_080106.shtml�.


� Supra, note 1.


� See New York State Military Law Section 243(7).


� Correspondence between DCAS staff and Committee staff on file with the FCJS Committee, May 24, 2011.


� See Notices Of Exam on file with the FCJS Committee.


� Id.  See also N.Y. Military Law § 10-a (authorizing deduction of up to six years of military service when computing the age of a candidate or eligible).


� See United States v. City of New York, 637 F. Supp. 2d 77 (E.D.N.Y. 2009)..


� See United States v. City of New York, 683 F. Supp. 2d 225, 273 (E.D.N.Y. 2010).


� See United States v. City of New York, 731 F. Supp. 2d 291 (E.D.N.Y. 2010).


� See United States v. City of New York, 2010 U.S. Dist. LEXIS 111064 (E.D.N.Y. Oct. 19, 2010).
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