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A Local Law to amend the administrative code of the city of New York, in relation to making it a crime to operate a motor vehicle or construction vehicle while intoxicated or impaired by drugs at a construction site or to enter upon a construction site under the influence of alcohol or drugs.



On June 21, 2005, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will consider Intro No. 598, which amends the administrative code to make it illegal to enter onto or operate a motor vehicle within a construction site while under the influence of alcohol or drugs.

I. Background

Alcohol and drug abuse is a pervasive problem in America, particularly in the construction industry in which the human and economic costs are extremely high. The substance abuse problem for the construction industry is magnified due to the nature of construction work, which has more potential hazards for its workers than any other occupation in the United States. Due to the wide range of activities performed on a construction site by employees from a variety of firms, there is significant risk and exposure to harm from the actions of others as well as from the worker's own unsafe behavior.
The U.S. Department of Labor Occupational Safety and Health Administration (OSHA) indicates that between 10 percent and 20 percent of U.S. workers who die on the job test positive for alcohol or other drugs and 47 percent of industrial injuries are linked to alcohol consumption and alcoholism. Industries with the highest rates of drug use (construction and mining) also have the highest risks of occupational injuries. In addition to the public safety risk and accident costs, substance abuse at work increases absenteeism, judgment errors and medical insurance claims and generally decreases employee morale and productivity.

According to a new ranking of industry-based problem drinking patterns, the construction field has the highest percentage of problem drinkers, with nearly one in seven workers having a serious alcohol problem.  The rankings, which evaluate the prevalence of problem drinking in 11 industries, are based on the National Survey on Drug Use and Health, an annual report produced by the U.S. Department of Health and Human Services (DHHS). The Alcohol Cost Calculator for Business, a proprietary tool developed by Ensuring Solutions to Alcohol Problems, demonstrates that the “Likely Number of Problem Drinkers” per 1,000 employees is the highest for the Construction and Mining industries with 135 employees.
  

In the DHHS Substance Abuse and Mental Health Services Administration (SAMHSA) survey, 13.2 percent of males aged 18 or older who reported construction as their occupation, admitted using an illicit drug, while 57.5 percent admitted binge or heavy
alcohol use.  Smaller construction businesses with less than 25 employees show an even higher percentage of drug abuse with 44% of employees designating themselves as current illicit drug users. Adults employed in the construction and mining industry reported the highest rate of current drug use at 12.3% compared to wholesale and retail at 10.8%, finance, insurance, real estate, and other services at 7%. The highest rates of drug use and heavy drinking were reported by white non-Hispanic males, ages 18-25 who had less than a high school education. Over 12% reported illicit drug use within the past 30 days, about 21% reported illicit drug use within the past year and approximately 13% admitted to drinking alcohol heavily. 

II. OSHA Standards

Although OSHA has no specific regulations addressing substance abuse on the job, it has on several occasions issued citations to employers who, the agency found, employed workers who had illegal drugs in their system or were under the influence of alcohol at the time workplace accidents occurred. Those citations are issued under OSHA's General Duty Clause Section 5(a)(1) of the Occupational Safety and Health Act of 1970.
  Specifically, citations for violation of the General Duty Clause are issued to employers when the four components of the provision are present, and when no specific OSHA standard has been promulgated to address the recognized hazard:
 

(1) the employer failed to keep its workplace free of a "hazard;" 

(2) the hazard was "recognized" either by the cited employer individually or by the employer's industry generally; 

(3) the recognized hazard was causing or was likely to cause death or serious physical harm; and 

(4) there was a feasible means available that would eliminate or materially reduce the hazard.
OSHA also strongly supports measures that contribute to a drug-free environment and reasonable programs of drug testing within a comprehensive workplace program for certain workplace environments, such as those involving safety-sensitive duties like operating machinery.  Furthermore, OSHA works with the U.S. Department of Labor’s Working Partners for an Alcohol- and Drug-Free Workplace program to help employers ensure their health and safety plans are enhanced through workplace drug prevention.

III. Relevant State Legislation

The state’s Driving While Intoxicated (DWI) laws apply only to “public highways, private roads open to motor vehicle traffic and any other parking lot.”
   A parking lot is defined as “any area or areas of private property, including a driveway, near or contiguous to and provided in connection with premises and used as a means of access to and egress from a public highway to such premises and having a capacity for the parking of four or more motor vehicles.”
  These definitions do not appear to encompass a construction site, which is usually a privately owned area, not a highway, and not open to the public.

With regard to the use of alcohol and drugs at a workplace, New York State law provides that an employee may be disqualified from receiving unemployment benefits for testing positive on a drug test or for using alcohol or drugs in violation of work rules.
  In addition, worker compensation benefits may be denied to an employee whose injury is occasioned solely by the employee’s intoxication from alcohol or a controlled substance.

IV. Summary of Intro 598

The bill’s legislative intent reads that “Despite the danger of alcohol and drug use while at a construction site, there is no federal, state or local law that makes it a crime to operate a motor vehicle or other construction vehicle at a construction site while intoxicated or impaired by drugs.  Just as the State Legislature has made a determination that the placing of a key into the ignition of a car on a public street while intoxicated is a criminal offense, so too should the operation of any heavy equipment or machinery in an intoxicated condition at a construction site result in criminal penalties, particularly in light of the dangers associated with construction work.”

To reach this goal, Intro 598 adds several additional subdivisions to section 27-1009 of the administrative code, which sets forth general requirements for the safety of the public and construction workers during construction operations.  Specifically, the bill makes it illegal to enter upon a construction site under the influence of alcohol or other drug to the degree that a person may endanger himself or herself or another person at a construction site, and also prohibits the possession or use of alcohol on a construction site.
   A violation of these subdivisions is a violation subject to a fine of up to $250 or fifteen days imprisonment, or both.

The bill also makes it illegal to operate any motor vehicle while in an intoxicated condition on a construction site, or while impaired by the use of a drug, or while such person has .04 of one per centum or more by weight of alcohol in the person’s blood as shown by chemical analysis.  The bill also prohibits the operation of a construction vehicle, which is defined as any vehicle or combination of vehicles that is designed and used primarily for activities at a construction site, while a person is in an intoxicated condition, impaired by the use of a drug, or has .04 of one per centum or more by weight of alcohol in the person’s blood as shown by chemical analysis.  A violation of any of these provisions is a misdemeanor subject to a fine of up to $1,000 or one year imprisonment, or both.

This local law shall take effect immediately.
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to making it a crime to operate a motor vehicle or construction vehicle while intoxicated or impaired by drugs at a construction site or to enter upon a construction site under the influence of alcohol or drugs.

..Body

Be it enacted by the Council as follows:


Section One.  Legislative Intent and Findings.  In a first time report examining alcohol and drug abuse among workers in the United States, the federal Department of Health and Human Services in 1996 found that the highest rates of drug and alcohol use were reported among workers in the construction industry.  The prevalence of drug and alcohol use among construction workers is disturbing because public and worker safety is imperiled at locations where heavy equipment and machinery are used.  

The Occupational Safety and Health Administration (OSHA) regulates many aspects of workplace safety, yet it has not established a specific standard regarding workplace alcohol and drug use, or programs regarding alcohol and drug use.   Under the federal Drug-Free Workplace Act of 1988, any individual or company that receives a contract or grant from the federal government must agree, among other things, to publish and to provide a policy statement to all employees informing them about illegal drug use and to establish a drug free awareness program.  These provisions, however, do not apply to contractors or individuals who do not receive federal funds for their projects.  

New York State law provides that an employee may be disqualified from receiving unemployment benefits for testing positive on a drug test or for using alcohol or drugs in violation of work rules, and worker compensation benefits may be denied to an employee whose injury is occasioned solely by the employee’s intoxication from alcohol or a controlled substance.

Under the state’s Vehicle and Traffic Law, operation of a motor vehicle or other heavy equipment and machinery in an intoxicated condition while on a construction site does not appear to be covered by the state’s Driving While Intoxicated (DWI) laws.  Under its terms, the state’s DWI law applies “upon public highways, private roads open to motor vehicle traffic and any other parking lot.”  A parking lot means “any area or areas of private property, including a driveway, near or contiguous to and provided in connection with premises and used as a means of access to and egress from a public highway to such premises and having a capacity for the parking of four or more motor vehicles.”  These definitions do not appear to encompass a construction site, which is usually a privately owned area, not a highway, and not open to the public.

Despite the danger of alcohol and drug use while at a construction site, there is no federal, state or local law that makes it a crime to operate a motor vehicle or other construction vehicle at a construction site while intoxicated or impaired by drugs.  Just as the State Legislature has made a determination that the placing of a key into the ignition of a car on a public street while intoxicated is a criminal offense, so too should the operation of any heavy equipment or machinery in an intoxicated condition at a construction site result in criminal penalties, particularly in light of the dangers associated with construction work.

In addition, because of the heightened safety risks associated with a construction site, it should also be illegal for any person to access a construction site in an intoxicated or impaired condition, or to possess or use alcohol at a construction site.  The possession or use of controlled substances is already illegal under state law. 

§2. Section 27-1009 of article one of subchapter 19 of title 27 of the administrative code of the city of New York is amended by adding new paragraphs e through n, to read as follows:  


§27-1009 General requirements.


(e) No person may enter upon a construction site under the influence of alcohol or other drug to the degree that he or she may endanger himself or herself or other persons on the construction site.  For purposes of this subdivision, “drug” shall have the same meaning as in the vehicle and traffic law.  


(f) No person shall possess or use alcohol on a construction site.


(g) No person shall operate any motor vehicle while in an intoxicated condition on a construction site.


(h) No person shall operate any motor vehicle while such person has .04 of one per centum or more by weight of alcohol in the person's blood as shown by chemical analysis of such person's blood, breath, urine or saliva, made pursuant to the provisions of the vehicle and traffic law, on a construction site.


(i) No person shall operate a motor vehicle while the person’s ability to operate such a motor vehicle is impaired by the use of a drug on a construction site.  For purposes of this subdivision, “drug” shall have the same meaning as in the vehicle and traffic law.


(j) No person shall operate a construction vehicle while in an intoxicated condition on a construction site.  For purposes of this subdivision, “construction vehicle” shall mean any vehicle or combination of vehicles that is designed and used primarily for activities at a construction site.

(k)  No person shall operate a construction vehicle while such person has .04 of one per centum or more by weight of alcohol in the person's blood as shown by chemical analysis of such person's blood, breath, urine or saliva, made pursuant to the provisions of the vehicle and traffic law, on a construction site. For purposes of this subdivision, “construction vehicle” shall mean any vehicle or combination of vehicles that is designed and used primarily for activities at a construction site.

(l) No person shall operate a construction vehicle while the person’s ability to operate such a construction vehicle is impaired by the use of a drug on a construction site. For purposes of this subdivision, “construction vehicle” shall mean any vehicle or combination of vehicles that is designed and used primarily for activities at a construction site.  For purposes of this subdivision, “drug” shall have the same meaning as in the vehicle and traffic law.

(m) A violation of subdivisions e and f shall be a violation subject to a fine of up to $250 or fifteen days imprisonment, or both.

(n) A violation of subdivisions g, h, i, j, k or l shall be a misdemeanor subject to a fine of up to $1,000 or one year imprisonment, or both. 

§3.  This local law shall take effect immediately.
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� Creating and Implementing a Drug-free Workplace Policy for the Small Business, Small Business Development Center Human Capital Program, available at <http://www.dfwp.utsa.edu/>


� Press Release: Construction and Mining, Wholesale, Retail Top List of Industries With Problem Drinkers in the Workforce, Ensuring Solutions to Alcohol Problems (ESAP), March 16, 2005 available at <� HYPERLINK "http://www.ensuringsolutions.org/pages/031605.html" ��http://www.ensuringsolutions.org/pages/031605.html�> ESAP is a program at the � HYPERLINK "http://www.gwumc.edu/" �the George Washington University Medical Center�, that provides research-based information on effective alcohol treatment.


� Supra Note 1.


� Adele Abrams, Drugs, Alcohol, Work and the Law, Professional Roofing, National Roofing Contractors Association, available at <http://www.professionalroofing.net/article.aspx?A_ID=560>


� � HYPERLINK "http://www.osha.gov/pls/oshaweb/owasrch.search_form?p_doc_type=INTERPRETATIONS&p_toc_level=0&p_keyvalue=&p_status=CURRENT" \o "Standard Interpretations - Table of Contents" �Standard Interpretations�: OSHA's position on providing a drug-free workplace, U.S. Department of Labor Occupational Safety & Health Administration, available at <http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=INTERPRETATIONS&p_id=22577>


� Id.


� Penal Law §1192(7)


� Id.


� Labor Law §593


� Workers Compensation Law § 10


� Penal Law § 220.03 makes it illegal to possess a controlled substance.
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