Preconsidered Int. No. 624

By Council Members Mealy, Comrie, James, Jackson, Arroyo and Levin

..Title

A Local Law to amend the New York city charter, in relation to the procedure governing agency service contracts.

..Body

Be it enacted by the Council as follows:

Section
 1.  Subdivision a of section 312 of the New York city charter is amended to read as follows:

§ 312. Procurement; general rule and exceptions. a. Prior to entering into [or], renewing, or extending a contract valued at more than one hundred thousand dollars to provide [technical, consultant, or personal] standard or professional services, an agency shall follow the procedure established herein.

1.  The agency shall provide public notice of its intent to issue an invitation for bids, request for proposals, or other solicitation, sixty days before issuing such solicitation. Such notice shall include the nature of the services sought by the agency, the term of the prospective contract, the method of solicitation the agency intends to utilize, and the reason(s) the agency intends to utilize such method.

[1]2. Prior to issuing an invitation for bids, request for proposals, or other solicitation, the agency shall determine whether such contract will [directly] result in the displacement of any city employee. 

a. If the agency determines that such result would not occur, it shall include a certification to that effect, signed by the agency head, in any invitation for bids, request for proposals, or other solicitation. Such certification shall detail the basis upon which the agency determined that displacement would not occur, providing information including but not limited to: (i) whether any civil service title within the agency currently performs the services solicited, the names of such titles, and the extent to which agency employees within such titles currently perform such services; (ii) whether the solicited services expand, supplement, or replace existing services; (iii) whether there is capacity within the agency to perform the services solicited; and (iv) for the term of the proposed contract, the projected headcount of employees within such titles or who are otherwise qualified to perform such services.  

b. If the agency determines that such result would occur, the agency shall determine the costs incurred and the benefits derived in performing the service, consistent with the scope and specifications within the solicitation, with city employees, and shall submit such analysis, with all supporting documentation, prior to issuance of any solicitation, to the comptroller.

[2]3. Immediately upon receipt of bids and proposals, the agency shall submit such determination, analysis, and supporting documentation to the council and to the appropriate collective bargaining representatives representing employees who would be affected pursuant to paragraph [1]2 of subdivision a of this section.

[3]4. Prior to award of a contract, the agency shall perform a comparative analysis of the costs expected to be incurred and the benefits expected to be derived from entering into a contract with the proposed vendor, based on such vendor's best and final offer, and such agency's analysis of the costs incurred and the benefits derived from providing the service with city employees. If the agency head intends to award the contract, he or she shall submit the reasons therefor, together with such analysis, and all supporting documentation, to the comptroller, the council, and the appropriate collective bargaining representatives representing employees who would be affected pursuant to paragraph [1]2 of [paragraph]subdivision a of this section.

[4]5. The council may, within thirty days after receipt of such reasons, analysis, and supporting documentation hold a hearing on this matter. No contract award shall be made prior to the expiration of this thirty-day period or a council hearing, whichever is sooner.

[5]6. a. All cost and comparative analyses required under this section shall be conducted in accordance with standard methodology of the office of management and budget, and consistent with the rules of the procurement policy board, as both are modified herein, subject to further modification by local law. Such analyses shall include all reasonable costs associated with performing the service using city employees and all reasonable costs associated with performing the service under the proposed contract.

b. Such analyses shall further include[,] the total number, qualifications, job descriptions, and titles of all personnel to be employed by the vendor under the proposed contract, as well as the nature and cost of salaries and benefits to be provided to such personnel.

c. Such analyses shall further include, but not be limited to, the cost of employee supervision directly related to the provision of the service, vendor solicitation, contract preparation, contract administration, monitoring and evaluating the contractor, capitalization of equipment over the period such equipment shall be in use, supplies[;], the cost of providing the equivalent quantity and quality of service by city employees compared to the cost of providing such service by contract, based upon the best and final offer of the proposed vendor, and such other factors as will assist in arriving at full and accurate cost determinations and comparisons.

[6]7. The reasons given to award the contracts shall include all factors that have been considered in determining whether contracting for this service is in the best interest of the city, whether or not such reasons are contained within the cost or comparative analyses. Such factors shall include, but not be limited to, the potential for contractor default, the time required to perform the service, and the quality of the service to be delivered.

[7]8. The mayor or his or her designee may prepare and implement a plan of assistance for displaced city employees, which may include, but need not be limited to, training to place such employees in comparable positions within the contracting agency or any other agency. The cost of such assistance plan may be included within the cost of contracting-out in the cost and comparative analyses.

9.  a.  For the purposes of this paragraph, “agency” means a city, county, borough or other office, position, administration, department, division, bureau, board, commission, authority, corporation, advisory committee or other agency of government, the expenses of which are paid in whole or in part from the city treasury, and shall include but not be limited to, the department of education, the economic development corporation, the health and hospitals corporation, and the New York city housing authority, but shall not include any court or any corporation or institution maintaining or operating a public library, museum, botanical garden, arboretum, tomb, memorial building, aquarium, zoological garden or similar facility. 

b.  On or before December thirty-first, two thousand eleven, and on or before the last day of every quarter thereafter, each agency shall submit a report to the council that lists each instance that the agency sought, by issuing an invitation for bid, request for proposal, or other solicitation, to enter into, renew, or extend a contract valued at more than one hundred thousand dollars to provide standard or professional services.  

c.  Such report shall include, for each invitation for bid, request for proposal or other solicitation listed: (i) the nature of the services sought by the agency; (ii) the term of the prospective contract; (iii) the method of solicitation the agency utilized; (iv) the reason the agency utilized such method; (v) whether any civil service title within the agency performed the services sought at the time the agency issued its solicitation, the names of such titles, and the extent to which agency employees within such titles performed such services at the time the agency issued such solicitation; (vi) whether the solicited services expanded, supplemented, or replaced existing services; (vii) whether there was capacity within the agency to perform the services solicited; (viii) for the term of the proposed contract, the projected headcount of employees within such titles or who were otherwise qualified to perform such services and (ix) the status of such solicitation.

 [8]10. For the purpose of this section, "displacement" shall mean any employment action that results in a reduction in the number of funded positions over the life of a contract, including but not limited to, those resulting from the attrition; layoff; demotion; bumping; involuntary transfer to a new class, title, or location; time-based reductions, or reductions in customary hours of work, wages, or benefits of any city employee. 

§2.  This local law shall take effect ninety days after its enactment into law.
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