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INT. NO. 931:


By:
Council Member Pinkett, The Speaker (Council Member Vallone), Council Members Carrion, Clarke and Henry.

TITLE:




A local law to amend the administrative code of the city of New York, in relation to the mandatory debate requirement for candidates participating in the campaign finance program for city-wide elections.

ADMINISTRATIVE CODE:

Amends sections 3-709.5(a)(vi), and 3-709.5(c) of the administrative code.

BACKGROUND AND INTENT – INT. NO. 931


The Council enacted Local Law 90 of 1996 to add a mandatory debate requirement for candidates participating in the Campaign Finance Program for City-wide elections.  Local Law 90 became codified as Administrative Code § 3-709.5.  Under this law, the candidates are required to take part in two debates for each election in which he or she is on the ballot prior to a primary, runoff primary, general, or special election, except that in the second general election, debates are to include only the leading contenders for each City-wide race.  See N.Y.C. Ad. Code § 3-709.5(1).  Int. No. 931 amends two provisions of the current law -- Sections 3-709.5(a)(vi) and 3-709.5(c) -- both of which concern debate sponsor requirements.


Organizations interested in sponsoring a debate are required to submit written applications to the Campaign Finance Board (“Board”).  See N.Y.C. Ad. Code § 3-709.5(5).  The current law requires that applications include, among other things, an “agreement to indemnify the city for any liability arising from the acts or omissions of the sponsor.”  N.Y.C. Ad. Code § 3-709.5(5)(a)(vi).


The current law also requires that prospective debate sponsors specify on their applications to the Board the criteria they would use to select leading contenders of an office.  See N.Y.C. Ad. Code § 3-709.5(5)(b)(i).  The criteria must be based upon “objective, non-partisan, and non-discriminatory” considerations.  N.Y.C. Ad. Code § 3-709.5(5)(b)(i).  As the second general election debate only includes leading contenders, the law currently requires that sponsors arrange for an alternative forum for the non-leading contenders to educate the public concerning their positions and candidacy.  Specifically, § 3-709.5(c) provides, “[i]n the case of the second general election debate, the application shall also provide for an alternative non-partisan voter education program that the sponsor shall provide for any participating candidates not deemed leading contenders.”


The mandatory debate law had its first major play during the 1997 elections.  At post-election hearings, the Board made various findings concerning the effect of the new law.  Some of the more significant findings related to the sponsor’s concerns about the indemnification and alternative forums requirements.  The concern regarding sponsor indemnification sprung from a First Amendment suit commenced by a candidate against the debate sponsors and the Board.  The candidate filed the suit after being excluded from the second general election debate because he was not a participating candidate in the Campaign Finance Program.  See, e.g., Rogers v. New York City Bd. Of Elections, 988 F.Supp. 409 (S.D.N.Y. 1997).


Such lawsuits are clearly meritless in the aftermath of the United States Supreme Court decision in Arkansas Educ. Television Comm’n, 523 U.S. 666, 118 S.Ct. 1633 (1998).  In this decision, the Court found that a political debate is not a public forum in which everyone has a constitutional right to speak.  A sponsor could, therefore, exclude candidates so long as it was done in a “reasonable, viewpoint-neutral exercise of its . . . discretion.”  523 U.S. at 680-84, 188 S.Ct. at 1643-44.


Notwithstanding the fact that these actions are meritless, it is still costly for sponsors to defend such suits.  Therefore, the indemnification provision served as a disincentive for 1997 debate sponsors to become involved in future debates.  By eliminating the indemnification requirement, the Board would become free to negotiate appropriate indemnification provisions with prospective sponsors on a case by case basis, and memorialize final agreements in a written memorandum of understanding or contract.  Notwithstanding any other provisions of law, nothing in this proposed bill is intended to preclude the Board from negotiating sponsor indemnification provisions.


As for the alternative forum requirement, the sponsors reported to the Board that these forums were poorly attended, yet were costly and time-consuming to arrange.  The Board found that this requirement also presented a disincentive for future sponsorship.  Introductory Bill No. 931 would eliminate the alternative forum requirement, thereby eliminating any disincentive created by it.


In brief, Introductory Bill No. 931 would render debate sponsorship less cumbersome and more attractive without compromising the City’s or voters’ interests.

Analysis – Int. No. 931


Introductory Bill No. 931 eliminates the indemnification requirement by deleting New York City Administrative Code § 3-709.5(5)(a)(vi).  This amendment would not eliminate a sponsor’s responsibility for liability arising from its own acts and omissions.  It would rather allow the Board flexibility to negotiate with sponsors on this point.  Prospective sponsors would no longer be dissuaded by a per se rule making them financially responsible to the City for all that may go wrong in a debate.


Likewise, Introductory Bill No. 931 entirely eliminates New York City Administrative Code § 3-709.5(5)(c), relieving sponsors of the need to set up an alternative forum for non-leading contenders in City-wide races.


Introductory Bill No. 931 becomes effective immediately.
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