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I.
INTRODUCTION


The Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold an oversight hearing on increasing penalties for public lewdness crimes on April 30, 2007.  This hearing follows numerous high-profile public lewdness incidents targeting women and children that have occurred throughout New York City in the past year.  Representatives from the Mayor’s Office of the Criminal Justice Coordinator and other interested parties are expected to testify.

II.
BACKGROUND

According to the New York State Penal Law, “A person is guilty of public lewdness when he intentionally exposes the private or intimate parts of his body in a lewd manner or commits any other lewd act (a) in a public place, or (b) in private premises under circumstances in which he may readily be observed from either a public place or from other private premises, and with intent that he be so observed.”
  Public lewdness offenses can lead to serious consequences and cause enduring trauma.  Over the past year, several highly publicized incidents, particularly acts aimed at women and minors, occurred in various areas of New York City, which underscored the need to address the problem of public lewdness.

III.
PUBLIC LEWDNESS INCIDENTS IN NEW YORK CITY


A.
Neighborhood Incidents

The most recent high-profile public lewdness crime occurred in Hollis, Queens this past February.
  A man believed to be approximately 22 years old exposed himself to an 11-year-old girl and her 9-year-old cousins, a boy and a girl, outside of Public School 118, located at 109th Road and 190th Place.
  Less than two hours later, the same suspect abducted a 13-year-old girl near the school at the intersection of 110th Avenue and 195th Street and sexually assaulted her.


Last year, there were other public lewdness crimes that took place in the vicinity of schools.  In May 2006, a 36-year-old off-duty school safety agent, who was unclothed below his torso, called two 13-year-old girls over to his vehicle before allegedly exposing himself to them.
  The girls were standing at a bus stop around 3 p.m. near 131st Avenue and Springfield Boulevard, which is close to Intermediate School 59 in Springfield Gardens, Queens.
  Before the perpetrator fled, one of the teenagers jotted down his license plate number, and he was later arrested and arraigned on charges of public lewdness, harassment, and endangering the welfare of a child.
  In July 2006, a 30-year-old man was arrested in Bay Ridge, Brooklyn for allegedly exposing himself to three teenage girls ages 14 to 16 in two separate incidents that took place near Fort Hamilton High School in the morning before summer classes.

Several public lewdness incidents occurred in the Borough Park section of Brooklyn in 2006.  Three incidents in Borough Park and one incident in Elmhurst, Queens that took place in April are linked to the same suspect who targeted preteen girls ranging from ages 10 to 12 while posing as a police officer and asking for directions, then exposing himself and attempting to lure the girls to his vehicle.
  The suspect, believed to be between 20 and 25 years of age, molested a 10-year-old girl in Borough Park and a 12-year-old girl in Elmhurst.
  In June, a 41-year-old man from Borough Park exposed himself from behind the steering wheel of his vehicle to a 9-year-old girl walking in his neighborhood at the intersection of 56th Street and 10th Avenue at approximately 7 p.m.
  Following the incident, he was arrested and charged with public lewdness and endangering the welfare of a child.
  Also in June, a 58-year-old man, who has a history of four public lewdness arrests and other charges since 1989, was suspected of loitering in Borough Park nude from the waist down at around 8:45 p.m., and in an attempt to evade responding police officers, the suspect sped off in a vehicle that collided with a livery cab, resulting in the death of the cab driver.

B.
Subway Incidents

In the New York City subway system, there have been numerous instances of public lewdness directed at women.  In April 2006, a 43-year-old New York restaurateur, who was previously arrested for public lewdness in 1994 after exposing himself on a subway platform, was sentenced to two years of probation and ordered to undergo counseling after pleading guilty to public lewdness for having exposed himself on the R train in August 2005.
  He was caught after the woman he targeted used her cell phone camera to photograph him and then circulated his picture on the Internet.
  On the 7 train in Queens in May 2006, a man who appeared to be in his thirties exposed himself to a 22-year-old woman, and is also suspected of exposing himself to a 15-year-old girl on the 7 train two months prior.
  The perpetrator has yet to be identified, though both women took pictures of him with cell phone cameras as well.
  In October 2006, a 41-year-old man who is a registered Level 3 sex offender in California and has prior arrests for public lewdness, prostitution, and aggravated harassment, was charged with allegedly exposing himself to two women on the 6 train in Manhattan the previous August.
  At the time of his October arrest, the suspect was also awaiting trial on charges of public lewdness and endangering the welfare of a child after allegedly exposing himself to at least four other women in the subway ages 16 to 25 between March and May of that year.

The New York City Police Department, in response to increased harassment complaints by female subway riders, implemented Operation Exposure, which was executed in May 2006.
  Operation Exposure involved uniformed and plainclothes officers riding trains during rush hour and monitoring subway platforms to address public lewdness and similar crimes.
  In some instances, undercover officers were actually groped and would immediately apprehend the offender.
  Over a 36-hour period, 13 individuals ranging in age from 21 to 58 were arrested on charges including public lewdness, sexual abuse, and forcible touching as a result of the operation.

IV.
ANALYSIS OF PROPOSED RES. NO. 752


The proposed resolution calls upon the New York State Legislature to (1) amend the Penal Law to categorize the crime of public lewdness as a class A misdemeanor, and (2) amend the Correction Law to include multiple or serial acts of public lewdness and public lewdness in the presence of an individual less than eighteen years of age as registerable sex offenses.  

A. Categorize Public Lewdness as a Class A Misdemeanor


Pursuant to New York State Penal Law section 245, a person is guilty of public lewdness “when he intentionally exposes the private or intimate parts of his body in a lewd manner or commits any other lewd act (a) in a public place, or (b) in private premises under circumstances in which he may readily be observed from either a public place or from other private premises, and with intent that he be so observed.”  Under current state law, public lewdness is a class B misdemeanor, punishable by probation from one to three years, imprisonment of up to three months, and/or a fine not exceeding five hundred dollars.
  In light of the fact that public lewdness is an increasingly prevalent and disruptive crime plaguing New York City, and also can cause enduring trauma in its victims, the proposed resolution calls upon the legislature to increase the level of offense to a class A misdemeanor, punishable by three years of probation, imprisonment of up to one year, and/or a fine not exceeding one thousand dollars.  

It should be noted that the crime of public lewdness does not encompass all forms of indecent exposure.  Under Penal Law section 245.01, a person is guilty of the offense of exposure, a non-criminal violation, “if he appears in a public place in such a manner that the private or intimate parts of his body are unclothed or exposed.”  Thus, acts such as public urination, if not committed with the intention of lewd exposure, would remain violations and would not be affected by the proposed resolution.

B.
Multiple or Serial Acts of Public Lewdness and Public Lewdness in the Presence of an Individual Less than Eighteen Years of Age Should Be Registerable Sex Offenses 

New York State’s Sex Offender Registration Act (“SORA”) requires individuals convicted of delineated offenses on or after January 21, 1996, the effective date of the Act, to register with the state Division of Criminal Justice Services (“DCJS”).
  Any sex offender who fails to register in the specified manner and within the mandated time period shall be guilty of a class A misdemeanor upon conviction for the first offense, and of a class D felony upon any subsequent conviction for failure to register.
  In addition, failure to register may be the basis of revocation of parole or probation.
  DCJS is required to maintain a publicly accessible on-line directory of all Level 2 and Level 3 sex offenders and an internal database of all low-risk Level 1 offenders.
  The public may, however, inquire as to whether a particular individual is a Level 1 offender by calling a toll-free information line.

The following is a list of all registerable offenses to date:   

	Penal Law Statute
	Offense Class
	Offense

	130.20
	A Misdemeanor
	sexual misconduct

	130.25
	E Felony
	rape in the third degree

	130.30
	D Felony
	rape in the second degree

	130.35
	B Felony
	rape in the first degree

	130.40
	E Felony
	criminal sexual act in the third degree

	130.40
	E Felony
	sodomy in the third degree

	130.45
	D Felony
	criminal sexual act in the second degree

	130.45
	D Felony
	sodomy in the second degree

	130.50
	B Felony
	criminal sexual act in the first degree

	130.50
	B Felony
	sodomy in the first degree

	130.52*
	A Misdemeanor
	forcible touching

	130.53
	E Felony
	persistent sexual abuse

	130.55*
	B Misdemeanor
	sexual abuse in the third degree

	130.60
	A Misdemeanor
	sexual abuse in the second degree

	130.65
	D Felony
	sexual abuse in the first degree

	130.65-a
	E Felony
	aggravated sexual abuse in the fourth degree

	130.66
	D Felony
	aggravated sexual abuse in the third degree

	130.67
	C Felony
	aggravated sexual abuse in the second degree

	130.70
	B Felony
	aggravated sexual abuse in the first degree

	130.75
	B Felony
	course of sexual conduct against a child in the first degree

	130.80
	D Felony
	course of sexual conduct against a child in the second degree

	130.90
	D Felony
	facilitating a sex offense with a controlled substance

	 130.95
	 A-II Felony
	 predatory sexual assault

	 130.96
	 A-II Felony
	 predatory sexual assault against a child

	135.05**
	A Misdemeanor
	unlawful imprisonment in the second degree

	135.10**
	E Felony
	unlawful imprisonment in the first degree

	135.20**
	B Felony
	kidnapping in the second degree 

	135.25**
	A-1 Felony
	kidnapping in the first degree

	230.04***
	A Misdemeanor
	patronizing a prostitute in the third degree

	230.05
	E Felony
	patronizing a prostitute in the second degree

	230.06
	D Felony
	patronizing a prostitute in the first degree

	230.30(2)
	C Felony
	promoting prostitution in the second degree

	230.32
	B Felony
	promoting prostitution in the first degree

	230.33
	B Felony
	compelling prostitution

	235.22
	D Felony
	disseminating indecent material to minors in the first degree

	250.45(2), (3) and (4)****
	E Felony
	unlawful surveillance in the second degree

	 250.50
	D Felony
	unlawful surveillance in the first  degree

	 255.25
	E Felony
	Incest (committed prior to 11/1/06)

	 255.25
	E Felony
	Incest in the third degree 

	 255.26
	 D Felony
	Incest in the second degree

	 255.27
	 B Felony
	Incest in the first degree

	 263.05
	C Felony
	use of a child in a sexual performance

	 263.10
	D Felony
	promoting an obscene sexual performance by a child

	 263.11
	E Felony
	possessing an obscene sexual performance by a child

	 263.15
	D Felony
	promoting a sexual performance by a child

	 263.16
	E Felony
	possessing a sexual performance by a child


* A registerable offense only if the victim is less than eighteen years of age or where the defendant has a prior conviction for a sex offense, a sexually violent offense, forcible touching or sexual abuse in the third degree or an attempt thereof even if registration was not required for the prior conviction; regardless of when the prior conviction occurred.

** A registerable offense only if the victim is less than seventeen years old and the offender is not the parent of the victim.

***A registerable offense only if the person patronized is in fact less than seventeen years old.

****A registerable offense unless the trial court finds that registration would be unduly harsh and inappropriate.  Please note that an attempt to commit this offense does not require registration.

In order to determine the extent of necessary community notification, and the duration of registration, all registerable offenders in New York are classified by risk of reoffense and by designation.
  A court considers factors such as the use of force, weapons, alcohol or drugs, victim’s age, number of victims, assault or injury of the victim, and relationship to the victim in determining whether the risk of reoffense is low (level 1), moderate (level 2), or high (level 3).
  In addition to risk level, the court also determines whether a sex offender should be designated a sexual predator, a sexually violent offender, or a predicate sex offender.  The chart below details the required registration durations for various risk levels and designations:

	RISK LEVEL 
	DESIGNATION RECEIVED? (SEXUAL PREDATOR, SEXUALLY VIOLENT OFFENDER OR PREDICATE SEX OFFENDER)
	DURATION OF REGISTRATION

	1
	NO DESIGNATION
	20 YEARS

	2
	NO DESIGNATION
	LIFE

	3
	NO DESIGNATION
	LIFE

	1
	YES, DESIGNATION RECEIVED
	LIFE

	2
	YES, DESIGNATION RECEIVED
	LIFE

	3
	YES, DESIGNATION RECEIVED
	LIFE



In recognition of the seriousness of the crime of public lewdness and the sometimes devastating effects such acts can have on victims, the proposed resolution seeks to include multiple or serial acts of public lewdness and public lewdness in the presence of an individual less than eighteen years of age as registerable sex offenses.  This is consistent with the existing SORA scheme, which delineates certain offenses as registerable only if: (1) the victim is under eighteen or where the defendant has a prior conviction for a sex offense, sexually violent offense, forcible touching, or sexual abuse in the third degree or an attempt thereof; (2) the victim is under seventeen and the offender is not a parent of the victim; and (3) in the case of patronizing a prostitute, the person patronized is under seventeen years old.

V.
ANALYSIS OF PROPOSED INT. NO. 562


The proposed legislation would amend New York City’s Administrative Code to establish public lewdness as a class A misdemeanor punishable by three years probation, imprisonment of up to one year, and/or a fine not exceeding one thousand dollars.  As discussed above, under current state law, public lewdness is a class B misdemeanor, punishable by probation from one to three years, imprisonment of up to three months, and/or a fine not exceeding five hundred dollars.
  This punishment is negligible for a crime that increasingly plagues New York City’s streets, subways, and schools and that often causes enduring trauma in its victims.  Also as discussed above, the increased penalty would not apply to acts such as public urination, which, if committed without the intent to lewdly expose oneself, will continue to constitute only a non-criminal violation.
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..Title

Resolution calling upon the New York State Legislature to amend the Penal Law to categorize the crime of public lewdness as a class A misdemeanor, and to amend the Correction Law to include multiple or serial acts of public lewdness and public lewdness in the presence of an individual less than eighteen years of age as registerable sex offenses.

..Body

By Council Members Vallone Jr., Avella, Gennaro, Gentile, McMahon, Nelson, Recchia Jr., Sanders Jr., Sears, Weprin and Liu


Whereas, According to the New York State Penal Law, “A person is guilty of public lewdness when he intentionally exposes the private or intimate parts of his body in a lewd manner or commits any other lewd act (a) in a public place, or (b) in private premises under circumstances in which he may readily be observed from either a public place or from other private premises, and with intent that he be so observed”; and


Whereas, Public lewdness is a problem throughout New York City, particularly acts directed at women and young children; and


Whereas, Last February, a man exposed himself to an 11-year-old girl and her 9-year-old cousins, a boy and a girl, outside of Public School 118, located at 109th Road and 190th Place in Hollis, Queens; less than two hours later, the same suspect abducted a 13-year-old girl nearby at the intersection of 110th Avenue and 195th Street and sexually assaulted her; and


Whereas, In the Borough Park section of Brooklyn, there were several public lewdness incidents in 2006; in April, three incidents in Borough Park and one incident in Elmhurst, Queens are linked to the same suspect who targeted preteen girls ranging from ages 10 to 12 while posing as a police officer and asking for directions, then exposing himself and attempting to lure the girls to his vehicle, where he molested a 10-year-old girl in Borough Park and a 12-year-old girl in Elmhurst; in June, a 41-year-old man from Borough Park was arrested and charged with public lewdness and endangering the welfare of a child after he exposed himself to a 9-year-old girl in the area; also in June, a 58-year-old man, who has a history of four public lewdness arrests and other charges since 1989, was suspected of loitering in Borough Park nude from the waist down, and in an attempt to evade responding police officers, the suspect sped off in a vehicle that collided with a livery cab, resulting in the death of the cab driver; and


Whereas, An off-duty school safety agent was arrested and arraigned on charges of public lewdness, harassment, and endangering the welfare of a child in May 2006 after he allegedly exposed himself to two 13-year-old girls near 131st Avenue and Springfield Boulevard, which is in close proximity to Intermediate School 59 in Springfield Gardens, Queens; in addition, a 30-year-old man from Bay Ridge, Brooklyn was arrested in July 2006 for exposing himself to three teenage girls ages 14 to 16 near Fort Hamilton High School; and


Whereas, There have been numerous instances of public lewdness in the New York City subway system aimed at women; in April 2006, a 43-year-old man, who was previously arrested for public lewdness in 1994 after exposing himself on a subway platform, was sentenced to two years of probation and ordered to undergo counseling after pleading guilty to public lewdness for having exposed himself on the R train in August 2005; in May 2006, a man exposed himself to a 22-year-old woman on the 7 train, and is also suspected of exposing himself to a 15-year-old girl on the 7 train in March; in October 2006, a 41-year-old man who is a registered Level 3 sex offender in California and has prior arrests for public lewdness, prostitution, and aggravated harassment, was charged with allegedly exposing himself to two women in August on the 6 train in Manhattan; at the time of his October arrest, the suspect was also awaiting trial on charges of public lewdness and endangering the welfare of a child after allegedly exposing himself to at least four other women in the subway ages 16 to 25 between March and May of that year; and


Whereas, The New York City Police Department, in response to increased harassment complaints by female subway riders, implemented Operation Exposure, which began in May 2006; the operation involved uniformed and plainclothes officers riding trains during rush hour and monitoring subway platforms to address public lewdness and similar crimes; as a result, 13 individuals ranging in age from 21 to 58 were arrested on charges including public lewdness, sexual abuse, and forcible touching over a 36-hour period; and


Whereas, Currently, public lewdness is a class B misdemeanor, punishable by probation from one to three years, imprisonment up to three months, and/or a fine not exceeding five hundred dollars, all of which is minimal punishment for a criminal that is responsible for such enduring trauma; categorizing public lewdness as a class A misdemeanor would make the crime punishable by probation for three years, imprisonment up to one year, and/or a fine not exceeding one thousand dollars; and


Whereas, Under the New York State Sex Offender Registration Act, offenders who have been convicted numerous times for public lewdness, or who have been convicted for public lewdness in the presence of an individual less than eighteen years of age do not have to register as a sex offender; but in a number of cases concerning public lewdness, perpetrators reoffend by committing further acts of public lewdness or other serious sex offenses, and continue to plague society; now, therefore, be it


Resolved, That the Council of the City of New York calls upon the New York State Legislature to amend the Penal Law to categorize the crime of public lewdness as a class A misdemeanor, and to amend the Correction Law to include multiple or serial acts of public lewdness and public lewdness in the presence of an individual less than eighteen years of age as registerable sex offenses.
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to establishing certain penalties for the offense of public lewdness.

..Body

Be it enacted by the Council as follows:


Section 1. Title 10 of the administrative code of the city of New York is amended by adding a new section 10-165 to read as follows:


§10-165. Public lewdness. A person who commits the crime of public lewdness, defined pursuant to section 245.00 of the New York State Penal Law as when an individual “intentionally exposes the private or intimate parts of his body in a lewd manner or commits any other lewd act (a) in a public place, or (b) in private premises under circumstances in which he may readily be observed from either a public place or from other private premises, and with intent that he be so observed, shall be guilty of a class A misdemeanor, punishable by a fine of not more than one thousand dollars, or imprisonment of not more than one year, or both.


§2. This local law shall take effect 30 days after its enactment.
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