











Staff:








Jeffrey Haberman 


          



                Counsel and Deputy Director of Infrastructure Division 

John P. Smyth

Counsel

Economic Development Committee
[image: image1.png]



THE COUNCIL

BRIEFING PAPER OF THE INFRASTRUCTURE DIVISION
Robert Newman, Legislative Director 

COMMITTEE ON ECONOMIC DEVELOPMENT
Hon. Thomas White, Jr., Chair

January 23, 2008

OVERSIGHT: New York City’s Public Markets

I
Introduction

On Wednesday, January 23, 2008, the Committee on Economic Development, chaired by Council Member Thomas White, Jr., will hold a hearing on New York City’s Public Markets.  Those invited to testify include the New York City Department of Small Business Services, the New York City Economic Development Corporation, The United States Attorney’s offices for the Eastern and Southern Districts of New York, New York City’s District Attorney’s offices from the counties of the Bronx, New York, Queens, Kings, and Richmond, union officials from the United Food and Commercial Workers – AFLCIO, International Brotherhood of Teamsters, market managers of New York City’s Public Markets, and business owners operating in the public markets.

II
Background  


There are almost 200 wholesale and market businesses operating in New York City’s four designated wholesale markets: the Brooklyn Wholesale Meat Market, the Brooklyn Terminal Market, Gansevoort Market, and the Hunts Point Market (which includes the New York City Terminal Market/Hunts Point Produce Market, the Hunts Point Cooperative Market, Inc./Hunts Point Meat Market, and the New Fulton Fish Market.)
  There are four retail markets operating in New York City: the Essex Street Market in lower Manhattan, the Moore Street Market in Brooklyn, the Arthur Avenue Market in the Bronx, and the Canton Avenue Market, in Brooklyn, which is run by the New York City Department of Small Business Services.


The Hunts Point Market in the Bronx is by far the largest of the City’s public wholesale food markets with over 270 store stalls, 4000-5000 employees and $1.2 to $1.5 billion in gross revenues per year.  It is the nation’s largest wholesale produce Market.  On November 14, 2005, the Fulton Fish Market, which is the largest consortium of seafood wholesalers in the country, relocated its operations to the Hunts Point Food Distribution Center in the Bronx, an indoor fully refrigerated 400,000 square foot facility which houses 37 seafood wholesale businesses. The Hunts Point Cooperative Market is home to 47 independent wholesale food businesses primarily involved in the production, processing, distribution, and sale of meat and meat products.  The New York City Terminal Market/Hunts Point Produce Market receives produce deliveries daily by rail, tractor trailer and air cargo and offers one of the largest selections of fresh fruits and vegetables in the world. 


The Gansevoort Meat Market has approximately 80 wholesale businesses, 1000 employees and $700 million in annual gross revenues.  The Brooklyn Wholesale Meat Market has approximately 25 wholesale businesses, 300 employees and $300 million in annual gross revenues.  The Brooklyn Terminal Market has approximately 36 businesses, 1000 employees, and $400 million in annual gross revenues.


New York City’s Essex Street Market began in 1940 as part of an effort by Mayor Fiorello H. LaGuardia to find a new place for street merchants to do business.  Today, the Essex Street Market offers a range of culinary products that include gourmet cheeses, premium cuts of meat, and fresh fish.


In November 2001, the New York City Charter was revised to create the Organized Crime Control Commission, which was later renamed the Business Integrity Commission (BIC), to consolidate under one agency the regulatory jurisdiction over the private carting industry, businesses operating in New York City’s public wholesale markets, and the shipboard gambling industry.  (Previously the trade waste industry was regulated by the Trade Waste Commission and the Fulton Fish Market, other seafood distribution areas, and the public wholesale markets were under the purview of the Department of Small Business Services; and shipboard gambling was regulated by the Gambling Control Commission).

III
Organized Crime Influence


For decades certain of New York City’s Public wholesale markets were influenced by organized crime.  Organized crime’s corrupting influence over certain functions in the markets, such as the unloading and loading functions, resulted in physical violence or threats of violence, property damage, thefts, as well as fostering a cartel that forced seafood suppliers and truckers to use particular unloading crews at fixed prices in an anti-competitive scheme.
  

IV
Administrator of Fulton Fish Market


In April 1988, as a result of a settlement of the government’s claims asserted under the Racketeer Influenced and Corrupt Organizations Act, a Consent Judgment was entered into between the United States Attorney’s Office for the Southern District of New York and twenty-five individuals who operate businesses at the Fulton Fish Market.  The consent judgment established an Administrator to monitor the Fulton Fish Market’s operations and encourage compliance with the Court’s injunctions contained in the consent judgment.  Those injunctions prohibited various forms of racketeering activities, particularly extortion and theft related to the loading and unloading functions at the Fulton Fish Market.  


The Administrator had responsibility to investigate any acts or practices in or about the Fulton Fish Market that were reasonably believed to be in violation of any injunction issued by the Court.  If the Administrator found that any of the consenting defendants or any person acting in concert or participation with them had violated the consent judgment, the Administrator was empowered to impose an appropriate sanction, including public notice of the violation, fines, or suspension from the Fulton Fish Market.


The Administrator operated from 1988 until October 1992 when New York City assumed responsibility for daily monitoring and administration of the Fulton Fish Market.


In May 1992, Frank H. Wohl, Administrator of the Fulton Fish Market, testified before the New York City Council’s Committee on Economic Development concerning the Fulton Fish Market.  Mr. Wohl testified that the Fulton Fish Market had been the source of many federal law enforcement problems over the years, and that these problems were due to the absence of any management or regulatory control in the market.
 

V
Regulation of Public Markets


In May 1997, Local Law 28, which added Chapter 1-B to Title 22 of the Administrative Code (§§22-251 through 22-269), was enacted which intended to expand the City’s ability to regulate the operations of public wholesale markets by directly regulating the activities of businesses and workers at the markets through the then-Department of Business Services (now, Department of Small Business Services). The markets covered by Local Law 28 were the Hunts Point Food Distribution Center and the Bronx Terminal Market both in the Bronx; the Brooklyn Terminal Market and the Brooklyn Wholesale Meat Market in Brooklyn; and the Gansevoort Meat Market in Manhattan.  Pursuant to §22-266 of the Administrative Code (“Adm. Code” or “Code”), the Department issued rules in August 1997 contained in Chapter 1, Subchapters A, A-1, C and D of Title 66 of the Rules of the City of New York (66 RCNY).

The purpose of Local Law 28 was to help eliminate the well-documented influence of organized crime on the markets, which for decades had inflated costs to legitimate businesses and consumers and deprived the City of revenues.  Local Law 28 required a “wholesale trade association”, “wholesale business” or “market business”, and representatives of any labor organization/union, that represents or seeks to represent employees of businesses that are required to register, to register with the Department and requires the employees of such a business to obtain photo identification cards from the Department.  Employees and principals of these businesses must obtain photo identification cards (Adm. Code §22-252) which must be in the possession of the cardholder when in a market. 

Local Law 28 provided that when the Commissioner has reasonable cause to believe that an applicant for a photo identification card “lacks good character, honesty and integrity,” the card need not be immediately issued and further investigation of the applicant is authorized. Adm. Code §22-252(d).  The Commissioner was also authorized to deny the photo identification card where an applicant has failed to provide necessary information or fails to demonstrate eligibility.  

Where the Commissioner has “reasonable cause” to believe that a principal of a wholesale or market business lacks good character, honesty and integrity, the Commissioner has the authority to require all of the principals of that business to be fingerprinted, be required to provide background information and be interviewed by staff of the Department of Investigation (“DOI”) or the Department. Adm. Code §22-259. 


Adm. Code §22-269 requires the Department to report to the Council one week after the release of the Mayor’s Management Report (MMR) each year on the enforcement of this local law, including information on criminal activities at the markets and prosecution of those activities; the denial, suspension or revocation of registrations or photo identifications; and Department expenditures and fees collected.

Local Law 15 of 2000.


On March 29, 2000, the Council voted to override Mayor Rudolph W. Giuliani’s veto of Int. No 459-A (Local Law 15 of 2000), which amended Local Law 28 of 1997. Local Law 15 amended Adm. Code §22-251 (h) to include any building, structure or other place owned “or under lease” by the city or located on property owned “or under lease” by the city and that the market “shall continue to be public property” even if leased to a non-governmental body.  This section also defines the term of “place of business of a wholesale business or market business” to mean any “building, structure, stall or other area, or any part thereof, within the public wholesale market that is leased, operated, managed or used exclusively by such wholesale business or market business.”


The purpose of this provision was to clarify (1) that a City-owned market remains public property even if leased by the City to a non-governmental entity and (2) defines the area where lawful picketing or other labor activity may take place as that area within the public wholesale market where a wholesale business or market business actually conducts business and may not be limited to areas outside of the market, thereby expanding the opportunity of labor organizations to engage in traditional union activities  .The reporting requirements contained in Adm. Code §22-253 (a) were amended to require that a wholesale or market business report any changes in ownership or “other material changes in the information” previously provided to the Commissioner “within thirty days.”  Amendments to Adm. Code §22-255 specified that a visitor’s pass may not be denied to a representative of a labor union/organization engaged in the lawful exercise of activities authorized by the National Labor Relations Act (29 U.S.C. §141), including lawfully picketing a “place of business of a wholesale business or market business in connection with a legitimate labor dispute” within the public market, except as may otherwise be prohibited by law, but that a labor union representative “shall not impede any reasonable measure undertaken by a police officer or authorized employee of the department intended to control vehicle and pedestrian traffic within such public wholesale market or upon any street, avenue, parkway, plaza, square or other public place designated as a public market.”  


The amendment of Adm. Code §22-257 provided for an affirmative defense in any civil or administrative proceeding (not criminal proceedings) to employees of the markets, “acting within the scope of his or her employment pursuant to instructions given by the employer for violations of Local Law 28 or any market rules other than the failure to possess, display or surrender a required photo identification card.


Adm. Code §22-264(b) and (c) were amended to allow labor unions or organizations to report changes to the required reporting under subdivision (b) within thirty days and to establish a new arbitration procedure used when the Commissioner seeks to disqualify a labor union officer from holding office under subdivision (c).


Adm. Code §22-265 was amended to make reporting requirements uniform for all parties required to register by requiring a wholesale trade association to report any material changes in the information reported pursuant to this subdivision to the Commissioner with thirty days thereof.  


Chapter 1-B of Title 22 of the Administrative Code was amended by adding a new section 22-262.1, to provide for the seizure and forfeiture of a vehicle or other property or equipment owned, rented or leased by an employer who is not properly registered or fails to report certain information.  This provision generally mirrors the seizure and forfeiture language contained in §22-220 of Local Law 50 of 1995, which regulates the Fulton Fish Market and other seafood distribution areas.

Amendments to §22-214 of the Adm. Code were enacted to address concerns that legitimate labor union-related activities were being interfered with by the City agencies and were designed to strike an appropriate balance between fairness to the employee and maintaining the integrity in the market’s operation.  Local Laws 50 and 28 were made consistent by allowing an employee an affirmative defense that he/she was acting within the scope of his or her employment pursuant to the instruction given by the employer in any civil or administrative proceeding against an employee for an alleged violation of Local Law 50 or any market rules. 

The affirmative defense, as provided in subdivision (b), shall not be applicable to a violation of certain sections of this chapter, such as the failure to possess and/or display a required photo identification card (section 22-203), the failure to surrender an identification card when required (section 22-219(b)), overcharging for loading and unloading (sections 22-204(e) and 22-206(e)), providing loading or unloading services that the Department of Business Services provides (section 22-208(c)) and interfering with loading or unloading services (section 22-215(b)(ii) and (iii)).

Those violations were considered to be so significant to maintaining the integrity of market operations and the regulatory structure as to warrant liability even if committed at the employer’s request.  

It is important to note that the affirmative defense is available only with respect to civil and administrative proceedings, not criminal proceedings, and only for violations of Chapter 1-B of Title 22 of the Code and its rules.  This does not preclude criminal, civil or administrative proceedings under any other provision of law.

Adm. Code §22-216 (d) of Local Law 50 of 1995 was amended to require an applicant for registration as a wholesaler or seafood deliverer within the Fulton Fish Market or other seafood distribution area to provide information to the Commissioner as to its financial responsibility to conduct the business for which such registration is required.

VI
Recent Criminal Indictments


On March 9, 2006, Manhattan District Attorney Robert M. Morgenthau, New York City Police Commissioner Raymond W. Kelly, and Chairman of the New York City Business Integrity Commission Thomas McCormack, announced that eleven people, including members and associates of the Genovese and Lucchese organized crime families, were indicted on charges of running an illegal gambling ring at the New York City Terminal Produce Cooperative Market and the Hunts Point Cooperative Market, both located in the Bronx, and at locations in New York County.  Eight of the defendants were indicted on enterprise corruption charges; three others were charged in separate indictments with related gambling crimes.


The indictments were the result of a seventeen-month long investigation conducted jointly by the New York City Business Integrity Commission and the New York City Police Department’s Organized Crime Investigation Division.  The indictment charges that the criminal enterprise – The Hunts Point Market Group – was a group of persons affiliated with the Genovese organized crime family who shared the common purpose of making money by operating illegal gambling businesses within the New York City Terminal Produce Cooperative Market and the Hunts Point Cooperative Market and in New York County.  The Hunts Point Market Group passed portions of the illegal gambling proceeds to higher-ranking members of that group, including organized crime figures.


Six of the defendants named in the indictment have plead guilty to the charges, (one defendant received a prison sentence of 2 ½ years to 7 ½ years, and five of the defendants received sentences of 5 years probation), charges are still pending against four of the defendants, and one of the defendants has died.

VII
Conclusion


Today’s hearing is intended to explore the status of New York City’s Public Markets to ascertain whether they continue to serve the needs of restaurants, greengrocers and retail fish and meat stores, what impact, if any, has the relocation of the Fulton Fish Market from Lower Manhattan to the Hunts Point Market had on the operation of the businesses in the market and their customers, what changes, if any, should be considered in the physical plant of the markets and the manner in which they are operated, the oversight functions of City Agencies in monitoring and reporting on activity in the Markets, and the effect of legislation adopted to eradicate organized crime’s corrupting influence over the markets.  To this end, the Committee intends to raise a number of relevant questions and issues regarding the operation of New York City’s Public Markets.

� See The City of New York Business Integrity Commission Website, � HYPERLINK "http://www.empire.state.ny.us/Tax_and_Financial_Incentives/Empire_Zones/default.asp" �� http://www.nyc.gov/html/bic/html/home/home.shtml�. Accessed January 14, 2008.


� Ibid.


� Ibid.


� Thirteenth Report of the Administrator of the Fulton Fish Market, 87 Civ. 7351 (TPG),  May 14, 1992.


� See November 9, 2006 Press Release, Robert M. Morgenthau, Manhattan District Attorney, available at � HYPERLINK http://www3.manhattanda.org/whatsnew/press/2006-11-09.shtml ��http://www3.manhattanda.org/whatsnew/press/2006-11-09.shtml�, Accessed January 15, 2008.


� Ibid.
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