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TITLE:
AN ACT to amend the eminent domain procedure law, the not-for-profit corporation law, the general municipal law and the public authorities law, in relation to eminent domain reform; providing for the creation of a temporary state commission to examine eminent domain laws and make recommendations for further reforms; and making an appropriation therefor.
BACKGROUND:

According to the Sponsor’s Memorandum in Support (MIS), this legislation would require the preparation of a comprehensive economic development plan for the use of eminent domain when the primary purpose is economic development and certain residential premises are to be acquired.  This legislation would also require municipal approval of the exercise of eminent domain power in such cases, and create a temporary state commission to consider further eminent domain reforms.

PROPOSED LEGISLATION:


Section 1 of the bill would state the short title of this bill, the “eminent domain reform act.”  Section 2 of the bill would modify section 103 of the eminent domain procedure law by adding 2 new subdivisions (H) and (I).  New subdivision (H) would define “economic development project” to mean “any project for which acquisition of real property may be required for public use, benefit, or purpose where such public use, benefit, or purpose is primarily for economic development and where the condemnee’s real property is a home or dwelling.”  Subdivision (I) would define “home” as “owner-occupied residential premises consisting of not more than six dwelling units.”  “Dwelling” would be defined in subdivision (I) as “residential premises consisting of not more than thirty dwelling units, none of which is occupied by an owner of such premises.”  Apartments in cooperative corporations would be deemed to be homes for purposes of this legislation.  


Section 3 of the bill would amend subdivision (B) of section 204 of the eminent domain procedure law by adding language to require a declaration of the general effect of a proposed project on the environment and residents of the locality if the primary purpose is determined to be for economic development where one or more condemnees homes or dwellings are to be affected.


Section 4 of the bill would add a new section 204-a to the eminent domain procedure law with regards to economic development condemnation findings and homeowner protection.  Pursuant to section 204-a(a), if the condemnor determines pursuant to paragraph 4 of subdivision (B) of section 204 of this article that the primary purpose or benefit is for economic development, the condemnor, in cooperation with the government of the locality in which the real property to be acquired is located, would be required to prepare a comprehensive economic development plan for the affected area.  Such plan would include, but not be limited to, the actual or expected benefits of the project, including the expected increased tax revenue or expected creation of jobs, the types of businesses or industry that would use the condemned property, and alternatives to the plan.  When a draft comprehensive economic development plan is created, the condemnor, in cooperation with the government of the locality in which the real property to be acquired is located, would hold at least one public hearing to be held in accordance with the provisions of this article at a location reasonably proximate to the real property which would be acquired by such project.  Afterwards, the condemnor would be required to complete a final, comprehensive economic development plan to be submitted to the local legislative body, subject to any applicable right to override for its approval.  To move forward with the project, the plan would have to be approved by a majority vote of the local legislative body, and by the chief executive officer of such locality if such the office of such officer is elective.  


Additionally, pursuant to new section 204-a(b), the condemnor would also be required to create a homeowner impact assessment statement.  Such statement would assess the actual harm to affected condemnees that would lose their homes or dwellings and compare such harm with the reasonably expected community benefits, including but not limited to how the condemnor justifes the taking of the condemnees’ homes or dwellings.  The statement would also be required to be completed simultaneously with the comprehensive economic development plan under subdivision a of this section and would be required to be made widely available.


Pursuant to new section 204-a(c), in cases where a condemnee’s home or dwellng is acquired for an economic development project, the condemnor would be required to compensate the condemnee a minimum of 150 percent of the fair market value of the real property, in addition to other compensation requirements under this article.  Residents who are displaced by the economic development project would be compensated at least 150 percent of the annual rent of such dwelling.


Section 5 of the bill would amend subdivision (A) of section 207 of the eminent domain procedure law by allowing aggrieved persons 90 days instead of 30 to seek judicial review of the condemnor’s determinations and findings made pursuant to section 204 of this article and would make a technical correction to this subdivision.  This subdivision would also be amended by the addition of a statement requiring that if the condemnor substantially alters the scope of the project or the determination and findings, then the condemnee would have an additional 90 days from the condemnor’s publication of such alteration, which publication would be required, to seek judicial review under this section.


Section 6 of the bill would amend section 1411 of the not-for-profit corporation law by adding a new paragraph (j) stating that the local legislative body of each city, town, or village in which any part of the real property to be acquired is located would have the authority to approve or disapprove any corporation’s use of eminent domain.    Each local legislative body would approve or disapprove any proposed corporate use of the power of eminent domain by majority vote.  Where applicable by local laws, the approval of such governing body’s decision by the chief executive officer of such locality, where such office is elective, would also be required subject to any applicable right to override.


Section 7 of the bill would amend the general municipal law by adding a new section 858-c regarding municipal input.  This section would grant the governing body of each city, town or village for whose benefit an agency is established, authority to approve or disapprove any agency use of eminent domain by majority vote.  Where applicable by local laws, approval of such governing body’s decision by the chief executive officer of such locality would also be required, where such office is elective, subject to any applicable right to override.


Section 8 of the bill would amend the public authorities law by adding a new section 1831-b granting the local legislative body of each city, town or village in which the Authority seeks to exercise the power of eminent domain, the right to approve or disapprove the exercise of such power by majority vote.  Again, the chief executive officer of such locality, where such office is elective, would be required to approve or disapprove such local legislative body’s decision, subject to any applicable right to override.


Section 9 would create a temporary commission on eminent domain reform to examine, evaluate, and make recommendations concerning the scope and effectiveness of the eminent domain procedure law and the legislature’s grant to certain public and other entities to exercise the power of eminent domain.  The commission would examine the appropriate constitutional standard for condemnation proceedings used for economic development where private homeowners are affected, as well as the procedural fairness of eminent domain procedure laws.  The commission would also be composed of 14 members, 3 to be appointed by the governor, 3 by the temporary president of the senate, and 3 by the speaker of the assembly.  The minority leader of the senate, the minority leader of the assembly, the comptroller and the attorney general would each appoint one member.  The governor would designate the chair and vice-chair of the commission.  Vacancies would be filled in the manner provided for original appointments or designations.  Members of the commission would receive no compensation for their services, but would be allowed actual and necessary expenses.  The commission would be allowed to employ and remove at pleasure such personnel as deemed necessary for the performance of its functions and fix compensation within the amounts made available.  The commission would be allowed to meet within and without the state and would have the powers of a legislative committee pursuant to the legislative law.  The commission would submit its findings and recommendations in a report to the governor, the temporary president of the senate and the speaker of the assembly not later than 1 year after it first convenes.


Section 10 would allocate $100,000 to pay the expenses incurred in carrying out the provisions of section 9 of this act.

FISCAL IMPLICATIONS:
See Finance Division Fiscal Impact Statement.

EFFECTIVE DATE:

This legislation would take effect on the one hundred and twentieth day after it shall have become a law.  Sections 9 and 10 of this act would take effect immediately.  The temporary state commission established pursuant to section 9 of this act would expire and be terminated on the first day next succeeding the date of the submission of its report as provided in section 7 of section 9 of this act.  The chairperson of the temporary commission on eminent domain reform would be required to notify the legislative bill drafting commission upon the submission of its report as required by sections 7 and 9 of this act.
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