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DISABILITY PENSION REFORM FOR MEMBERS OF THE NEW YORK CITY UNIFORMED SERVICES, COUNCIL PROPOSED RESOLUTION 474, AND RELATED NEW YORK STATE LEGISLATURE HOME RULE REQUESTS 
BACKGROUND
In June 2009, Governor David Paterson vetoed a bill that would have extended the Tier II benefit plan for police and firefighters. This cemented a Tier III for new hires.
 Those hired under the newer plan pay a higher share of their salary for benefits – and receive less generous benefits – than colleagues hired before them. Further pension reforms in 2012 aligned all uniformed workers, including sanitation and correction workers, under similar benefit schedules collectively called Tier VI.
 
Lawmakers and unions have recently expressed concerns about the impact of the disability-specific retirement portions of the new tiers, referred to collectively in this report as Tier III/VI, and have proposed alternatives aimed at enhancing these benefits. 
PENSIONS AND THE CITY BUDGET
The City has five separate pension plans, including two dedicated respectively to police and fire workers and retirees. It supports them through annual contributions that collectively comprise a significant portion of the City’s total expenditures. In Fiscal 2015, pension contributions represent one dollar out of every nine the City spends, or 11 percent of the budget. Two decades ago, in 1995, it was only 4 percent of the budget. These rising costs form the context under which major pension changes were made in 2009 and 2012.
The ultimate cost of pensions is determined by the benefits the City pays to retirees and beneficiaries. City contributions, along with those of employees and income from investments, are designed to provide sufficient funds to pay those benefits. In designing these contributions, the Office of the Actuary makes certain assumptions about benefits City employees will eventually receive as retirees, about the duration of those benefits, and about the return on investments made with accumulated pension contributions. 
The City’s annual pension costs began to skyrocket in the early 2000s. City Comptroller John Liu in 2011 cited five central factors beneath the increases: lower-than-expected investment returns, benefit enhancements put in place in 2000, revisions to actuarial assumptions and methods, benefit enhancements put in place after 2000, and excessive fees paid to investment administrators.
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The long-term financial plan accompanying the Mayor’s budget for Fiscal 2016 envisions annual pension costs flattening for the coming years, without major increases. The 2009 and 2012 pension reforms and stronger investment returns both played a role in this. However, concern over the City’s long term pension liabilities has not totally disappeared. The pension systems are collectively 73 percent funded, with the New York City Employee Retirement System (“NYCERS”) and the police pensions funded at 75 percent and the fire pension funded at 63 percent. Burden from pensions, outstanding debt and retiree health insurance were cited by all three of the big rating agencies in recent evaluations of the City’s financial health. To quote Moody’s, “High and growing burden from debt service, pension and retiree health care costs is a challenge.”
 It is a challenge that poses a risk to the City’s otherwise strong credit rating. 
HISTORY OF TIER CHANGES
When Governor Paterson vetoed the police and fire Tier II extender in June 2009, he broke a string of extensions that had spanned three decades. State lawmakers had held police and fire workers harmless from 1976 legislation that shifted other employees, through the creation of a new retirement tier, to a less generous benefit package. Subsequent changes impacting other employees had also not reached officers and firefighters, and Paterson’s veto effectively pushed police officers and firefighters into the Tier III framework that had applied to other public employees decades prior. 

At the time of the veto, Paterson was among those already suggesting that broader pension reform was needed to address the growth of long-run costs burdening local governments. Two years later Mayor Michael Bloomberg proposed an overhaul of the City’s pension systems that would require workers to contribute more of their own pay, increase the age before workers could receive their first pension payments, and hike the number of years needed to become vested. In 2012 the Legislature passed a reform package along similar lines estimated to save state and local governments $80 billion over 30 years. Mayors from across the state, including Bloomberg, supported the change, which created the Tier VI benefits plan. 
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The City’s pension costs continued to grow following the change but the net shift over time of municipal workers onto Tier VI is placing downward pressure on the system’s combined costs. 
IMPACT ON DISABILITY RETIREMENT BENEFITS
The 2009 veto and 2012 pension reform amounted to a significant rewrite of the contribution obligations required of active employees, the calculations used to determine retiree benefits, and the other details surrounding the City’s benefit packages. The change at focus today concerns disability-specific retirement benefits available to many of those hired under the latest tiers – Tiers III and VI
 under the police and fire pension plans and Tier VI for sanitation and correctional workers, who are part of NYCERS. 
A City worker may be entitled to disability retirement benefits if seriously hurt on or off the job during his or her active career. In general, the benefits available through accidental disability retirement (“ADR”) are more generous than ordinary disability retirement (“ODR”). A worker may qualify for accidental disability retirement if an investigation and medical exam indicates severe incapacity to perform work as a result of an accident on the job.
 He or she may qualify for ordinary disability retirement if work conditions have made him or her incapable of doing his or her job to the point of needing to retire.
 
The pension reforms generally reduced benefits and required increased employee contributions. For example, Tier II allowed a retiree qualifying for accidental disability an annual payment totaling 75 percent of his or her final year salary, plus an additional one-sixtieth of that salary after the member’s twentieth anniversary. By contrast, the current Tier III/VI offers the equivalent retiree 50 percent of the average salary across a given worker’s last five years of service, without the additional anniversary-specific benefit. Ordinary disability benefits are subject to more complex arithmetic: Tier II allowed retirees qualifying for ordinary disability annual payments totaling, for retirees with 20 or more years of service, one-fortieth of a given workers’ final year salary multiplied by the number of years of total service; the current Tier III/VI offers the equivalent retiree the greater of two options: one-third of the average salary across a given worker’s last five years of service, or 2 percent of the same average salary multiplied by years of service. The table on page 11 includes details of calculations used to determine benefits.
Discussion of the disability benefits provided under the City’s active benefit tiers comes as the first Tier III/VI workers emerge as potential disability retirees. Police officers Kenneth Healy and Rosa Rodriguez have sustained serious injuries in connection to the performance on the job: Officer Healy sustained injuries to the head and arm from a hatchet attack, and Officer Rodriguez sustained severe lung damage from toxic fumes and smoke while responding to a fire. Sanitation worker Danny Interlandi was struck by a truck while loading garbage, sustaining severe injuries to his left leg and right arm. These injuries took place early in the careers of these exemplary public servants. 
Proposed Resolution No. 474
..Title

..Body

Many Council Members share union leaders’ concern regarding the apparent inequities created under the pension reforms for younger Tier III/VI hires. Council Member Elizabeth Crowley introduced Proposed Resolution No. 474, in support of state legislation that would have among other things created parity among the different pension tiers for employees of the police and fire departments. 

TIER III/VI DISABILITY BENEFITS AND ALTERNATIVES
According to press reports, officer Healy would receive a combined social security disability and City pension of $32,000 a year. The City portion, $10,000, equates to roughly $29 a day; combined with his social security disability support, officer Healy’s city and federal disability benefits would total roughly $86 a day. This is significantly less than the officer would have received under Tier II.


Union leaders and state legislators have put sharp focus on the inadequacy of the disability pension benefits for younger Tier III/VI uniformed service employees. However, the bills that have been proposed ostensibly to address this issue have gone several steps further. 

The first is a cluster of bills proposed by state Sen. Martin Golden and Assemblyman Peter Abbate. They support a reinstatement of Tier II disability retirement benefits for all uniformed service employees—not just the younger ones—and their active bills are: 

· A.6046/S.4269 (relates to disability benefits for police and fire pension funds);

· A.7185/S.4700 (relates to disability benefits for sanitation members of the New York City employees retirement system); and, 

· A.7108/S.4825 (relates to disability benefits for correction members of the New York City employees retirement system). 

In contrast  is a measure compiled by the de Blasio Administration and designed to enhance the benefits of Tier III/VI members, in all four uniformed service agencies, of only those who are disabled early in their careers. It has received a formal fiscal note from the Actuary but has not yet been introduced as a bill by state lawmakers.
Either proposal would need to clear the Legislature and Gov. Cuomo, who in late 2014 vetoed a bill that would have allowed veterans who served during peacetime to buy credit toward the state’s pension plans. Cuomo said following the veto that the Legislature’s bill had represented a step toward the unraveling of his “systemic reforms” of 2012 and that the lawmakers backing it had failed to “shield property taxpayers” from the cost of new “pension enhancements.”
 The sections below compare the two alternative proposals with each other and with the status quo (the current Tier III/VI benefit structure).

Application: case study
Today’s discussion is motivated by cases such as that of Officer Healy who was injured in service early in his career ($29 a day in City disability benefits and $86 a day in total benefits). 
For purposes of illustration, the chart below details the disability benefits of both younger and more experienced uniformed service members in the following cases: status quo, the reinstatement of Tier II disability retirement benefits, and the Administration’s proposed revision . Specifically, this  application considers two scenarios, one (scenario A) where the officer is injured in her second year on the job and immediately qualifies for accidental disability retirement benefits, and one (scenario B) where she is injured 25 years into her career and qualifies then. 
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The scenarios above assume the retiree qualifies for City-issued accidental disability retirement but does not simultaneously qualify for federal social security disability (“SSD”) benefits.
 
The status quo: the current Tier III/VI benefit structure
The disability benefits offered through the current Tier III/VI framework are similar in structure and less generous in scope than those offered through prior tiers. Details regarding the calculations used under Tier III/VI and under alternatives being considered by lawmakers appear in the table below, and a discussion of those details follows.
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Alternative 1: Reinstate Tier II disability retirement benefits

Sen. Golden and Assemblyman Abbate’s bills would provide the uniformed services with pre-2009 disability benefits. This would effectively reinstate the disability retirement-specific portion of Tier II for those workers. 
This restoration of Tier II benefits would cost the City approximately $39 million in the first year. The annual cost would increase significantly after that, rising to $99 million by the end of the financial plan (Fiscal 2019) as new hires were added to the benefit rolls.
Disability retirement benefits depend on a handful of variables. First among them is the type of disability, and all plans are more generous for accidental disability retirement than for ordinary disability retirement. Ordinary disability under the current Tier III/VI framework requires that a beneficiary also qualify for federal social security disability and have been employed by the City for five years. Accidental disability does not require concomitant social security disability coverage but a recipient must be physically or mentally incapacitated for the performance of duty as a result of an accident incurred while on the job. 

The next determinant is salary, or FAS. The percentage of salary given as a pension varies among the alternatives discussed here. Depending on the tier, FAS can be the last year’s salary (FAS1), the average of the last three years salary (FAS3) or the average of the last five years salary (FAS5).  
Tier III/VI also currently deducts half of any social security disability benefit received
 from the qualifying salary used to determine accidental disability benefits. It is unclear exactly how many individuals this social security disability deduction will apply to, and the Actuary’s Office has in most recent disability retirement-specific fiscal notes assumed no accidental disability retirement beneficiaries would simultaneously collect social security disability benefits. 
The reinstatement alternative would provide a cost of living adjustment (“COLA”) that would apply only to the first $18,000 of a given annual pension and could vary between 1 percent and 3 percent, depending of the annual rate of inflation.  
Alternative 2: Revise Tier III/VI disability retirement benefits

Mayor de Blasio submitted an alternative proposal (“Alternative 2”) to the Office of the Actuary early this year for fiscal evaluation. This proposal would essentially revise, with fresh rules, the disability retirement-specific clauses within Tier III/VI to address the lower benefits for those disabled early in their career. 
Alternative 2 would allow Tier III/VI workers who qualify for accidental disability retirement (“ADR”) later in their careers to keep the benefits provided under current Tier III/VI rules. But it would enhance ADR benefits for those who qualify for benefits earlier in their careers, generally before their sixth or seventh year of service.
 Ordinary disability retirement (“ODR”) benefits would change in a similar manner, remaining unaltered for most beneficiaries while becoming stronger for those who qualify early in their careers.
Alternative 2 includes three distinct technical components. First, it would adjust the base salary used when calculating annual disability benefits (calculated as a share of a given retiree’s working salary). To help those injured in the early in their careers – when salaries are low – the pension would be based on the greater of FAS5 or a “basic maximum salary,” which generally equates to the salary earned by someone with six years of service.
Second, Alternative 2 would erase a clause in Tier III/VI that deducts one-half of a beneficiary’s social security disability payments from her annual disability retirement benefits. 
Third, Alternative 2 would employ a slightly less generous formula used to calculate cost-of-living adjustments, a formula used before the 2012 reforms. Currently, Tier III/VI has a more generous cost of living adjustment referred to as “escalation” that applies to the whole pension, not just the first $18,000 of the annual pension. 
Alternative 2 would cost the City significantly less than Sen. Golden and Assemblyman Abbate’s proposed roll-back to Tier II disability retirement benefits: approximately $2 million in the first year, rising to almost $6 million in the third year before shrinking annually after that. 
A limited option under Alternative 2
The options available under Alternative 2 would, as currently drafted  be available only for Tier III/VI workers hired before the effective date of any enabling legislation. Workers hired under Tier III/VI prior to that effective date could thus keep the same disability benefits offered today, which those injured later in their careers would certainly do. But under Alternative 2 as currently drafted, uniformed service members would no longer be able to choose the Tier III/VI calculation for benefits if hired after the effective date. 

This means future hires – those hired after enabling legislation’s effective date – and qualifying for ADR later in their careers would receive less generous benefits than under current Tier III/VI rules. 
The Administration has said that this was an unintended drafting error. The Administration has said it is working toward a solution and we expect discussion of that effort to be a part of today’s hearing. 

Proposed Res No. 474
 

Resolution calling upon the Legislature to pass, and for the Governor to sign, legislation that would create parity among the different pension tiers for employees of the uniformed services. 

 

 

By Council Members Crowley, Vallone, Espinal, Arroyo, Cabrera, Chin, Constantinides, Deutsch, Dickens, Gibson, King, Koo, Koslowitz, Lancman, Maisel, Wills, Cohen, Vacca, Weprin, Greenfield, Johnson, Kallos, Eugene, Levine, Torres, Levin, Cumbo, Treyger, Palma, Van Bramer, Gentile, Mealy, Rodriguez, Reynoso, Mendez, Menchaca, Miller, Matteo, Ulrich and Ignizio

 

Whereas, According to the New York State Legislature, police officers receiving disability benefits under Tier 2 receive 75 percent of pay, with no Social Security offset; and

Whereas, According to the New York State Legislature, police officers receiving disability benefits under Tier 3 receive 50 percent of pay, which is further offset by Social Security payments; and

Whereas, According to the New York State Legislature the expiration of Tier 2 benefits and the creation of Tier 3 benefits left uniformed employees, including firefighters and medical officers, of the Fire Department with greatly reduced disability benefits; and

Whereas, It has been estimated by the State Legislature that the discrepancy in benefits between Tier 2 and Tier 3 can result in substantially reduced payments to disabled employees of the fire department and police officers; and

Whereas, Legislation has been introduced in the State Legislature to eliminate such discrepancy in benefits; and

Whereas, A. 9975 (Sponsored by Assemblyman Peter Abbate) and S. 7736 (Sponsored by Senator Martin Golden) would ensure that all employees of the Fire Department receive equal disability benefits; and  

Whereas, A.9594 (Sponsored by Assemblyman Peter Abbate) and S.7326 (Sponsored by Senator Martin Golden) would amend subdivisions a and b of section 13-254 of the Administrative Code of the City of New York, which governs disability benefits under the New York City Police Pension fund, to extend Tier 2 disability benefits to members of Tier 3; now, therefore, be it

  
Resolved, That the Council of the City of New York calls upon the Legislature to pass, and for the Governor to sign, legislation that would create parity among the different pension tiers for employees of the uniformed services. 

EMPLOYER-SPECIFIC CONTRIBUTIONS, NYC RETIREMENT SYSTEMS


�


The City’s annual contribution to its five pension systems rose significantly across the past decade. Dollars above are in millions. Source: Consolidated Annual Financial Report for 2014, Office of New York City Comptroller Scott Stringer.





CHANGES TO NYC RETIREMENT SYSTEMS


�


A 2009 veto by Gov. David Paterson of a Tier II extender placed New York City police and fire workers in a new benefits tier. Pension reforms by the state Legislature in 2012 generally aligned benefits across all uniformed employees, including firefighters, police officers, sanitation workers and corrections officers. Source: New York City Council, Finance Division.


* Modified (post-2012) Tier III for police and fire is often commonly referred to as Tier VI.





Scenario A – early injury


The retired officer collecting accidental retirement disability would have received more under Tier II than under current Tier III/VI if severely injured in, for the scenario below, her second year on the job. The Tier II package (Alternative 1 in the preceding section) is being proposed by two state lawmakers and preferred by union leaders. The retiree would also receive more under the Administration’s option. 





�


				





Scenario B – later injury 


The retired officer would also have received more under Tier II than under current Tier III/VI rules if injured in the 25th year of her career. Her benefits would be unaltered under the option drafted by the Administration.*





�


				





The totals in both scenarios above reflect City disability benefits only. Someone under the Tier III/VI plan who also received federal social security disability would get a smaller payment from the City but more overall (City plus federal SSD); there is no corresponding SSD offset under Alternatives 1 or 2.





NYCC Finance Division; data from NYC OMB





Table: Comparison, calculations used to determine annual disability retirement benefits





� 








� Governor David Paterson, Veto No. 5, vetoed Senate Bill No. S1409 which would have extended the Tier II provisions to all police officers and firefighters who join a public retirement system on or after July 1, 2009 and prior to July 1, 2011. (6/2/2009). 


� Governor Andrew Cuomo, Veto No. 484, vetoed Senate Bill No. 7839 which would have amended the Retirement and Social Security law to provide credit to members of public retirement systems of the state for military service. (11/7/2014).





� Office of the Comptroller. (2011). The $8 billion question: an analysis of NYC pension costs over the past decade. Retrieved from � HYPERLINK "http://comptroller.nyc.gov/wp-content/uploads/documents/C__WWW_NYC-site_rsnyc_pdf_NYC_PensionCostIssueBrief.pdf" �http://comptroller.nyc.gov/wp-content/uploads/documents/C__WWW_NYC-site_rsnyc_pdf_NYC_PensionCostIssueBrief.pdf�. 


� Moody’s, March 9, 2015.


� Tier III for police and fire workers is, particularly following the modification it underwent in 2012, often commonly referred to as Tier VI.


� New York City Administrative Code 13-353. 


� New York City Administrative Code 13-352. 


� http://www.dnainfo.com/new-york/20141103/south-jamaica/nypd-officer-attacked-with-hatchet-only-eligible-for-29-a-day-pension


� Cuomo, Veto No. 484.


� Social security disability carries a more stringent barrier to qualification – a retiree, for example, cannot hold a salaried job elsewhere and simultaneously collect SSD benefits, while she could work elsewhere and still collect City-issued disability. It is the Council’s understanding, based on the Actuary’s fiscal note for the De Blasio Administration’s proposal, that relatively few City accidental disability retirement recipients also qualify for federal SSD benefits. 


� This only applies to the portion of SSD payments corresponding to City employment.


� The decision would depend on the uniformed service and a given worker’s pay.
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Final average salary: $50,719
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$25,496
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[image: image9.wmf]Injury in year 25 of career

Final average salary: $98,334
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Today's Tier III/VI

$51,214

$72,559

Alternative 1: Tier II rollback

$111,736

$115,246

Alternative 2: Administration's proposal*

$51,214

$72,559

*The Alternative 2 estimates in this scenario would apply to those hired under Tier III/VI and before relevant legislation's effective date. 

Workers hired after the effective date would receive less generous benefits under the proposal as currently written, but the 

Administration has stated this is due to a drafting error it is seeking to correct.
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