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INTRODUCTION

On September 6, 2023, the Committee on Consumer and Worker Protection, chaired by Council Member Marjorie Velázquez, will hold a hearing on Introduction Number 995 (Int. 995), in relation to the creation of a public awareness campaign on the dangers of purchasing cannabis or cannabis products from unlicensed cannabis retailers, and Introduction Number 1010 (Int. 1010), in relation to adding a 311 complaint category for unlicensed cannabis retailers. Those invited to testify include representatives from the Department of Consumer and Worker Protection (DCWP), business and trade organizations, and other interested stakeholders.
BACKGROUND
a. History of Marijuana Regulation
Until the early 20th century, cannabis was a widely available ingredient in largely unregulated pharmaceuticals and recreational products like candies.[footnoteRef:2] Cannabis was first federally regulated in the United States in 1906 when Congress passed the Pure Food and Drug Act, which created modern food and medicinal labeling.[footnoteRef:3] The Pure Food and Drug Act required drug manufacturers to list the presence and potency of certain ingredients including cannabis, alcohol, cocaine, and heroin, though it did not outlaw those drugs.[footnoteRef:4] Outright bans followed at the state level amid a panic about increased immigration from Mexico and the onset of Prohibition.[footnoteRef:5] In 1937, Congress passed the Marijuana Tax Act, which required federal transfer licenses for all dealers, effectively criminalizing almost all sales of the substance. In midcentury New York City, marijuana was illegal but widely available: it grew in vacant lots.[footnoteRef:6] A 1951 extermination effort uprooted 41,000 pounds of marijuana from City streets.[footnoteRef:7]  [2:  Stephen Siff, “The Illegalization of Marijuana: A Brief History,” Origins: Current Events in Historical Perspective, Oklahoma State University, available at: https://origins.osu.edu/article/illegalization-marijuana-brief-history. ]  [3:  Frontline, “Marijuana Timeline,” available at: https://www.pbs.org/wgbh/pages/frontline/shows/dope/etc/cron.html. ]  [4:  U.S. Food and Drug Administration, “The 1906 Food and Drugs Act and its Enforcement,” April 24, 2019, available at: https://www.fda.gov/about-fda/changes-science-law-and-regulatory-authorities/part-i-1906-food-and-drugs-act-and-its-enforcement; Kristin Powers, “A History of Research: 1906 Pure Food and Drugs Act – The Birth of the FDA,” Washington University School of Medicine in St. Louis, September 14, 2022, available at: https://obgyn.wustl.edu/a-history-of-research-1906-pure-food-drug-act-the-birth-of-the-fda. ]  [5:  Stephen Siff, “The Illegalization of Marijuana: A Brief History,” Origins: Current Events in Historical Perspective, Oklahoma State University, available at: https://origins.osu.edu/article/illegalization-marijuana-brief-history. ]  [6:  Ben Gocker, “White Wings and Dream Stuff,” Brooklyn Public Library, January 28, 2011, available at: https://www.bklynlibrary.org/blog/2011/01/28/white-wings-and-dream.]  [7:  Ben Gocker, “White Wings and Dream Stuff,” Brooklyn Public Library, January 28, 2011, available at: https://www.bklynlibrary.org/blog/2011/01/28/white-wings-and-dream. ] 

Criminal enforcement of state drug laws escalated during the 1960s in a reaction against counterculture and civil rights movements.[footnoteRef:8] In 1973, New York Governor Nelson Rockefeller signed the infamous “Rockefeller Drug Laws,” mandating lengthy prison stays for felony drug convictions, including marijuana.[footnoteRef:9] However, in 2009, the Rockefeller Drug Laws were essentially dismantled by a series of reforms: New York enacted legislation eliminating or reducing mandatory minimum prison sentences for many first- and second-time drug offenses, as well as offering judges the discretion to direct defendants to treatment instead of criminal penalties.[footnoteRef:10] [8:  Id. When elected in 1968, President Richard Nixon promised to wage a “War on Drugs,” and in 1970 he signed the Comprehensive Drug Abuse Prevention and Control Act, which regulated marijuana identically to heroin as a drug with no legitimate medical or commercial purposes and imposing strict federal criminal penalties on its possession and sale. Id.]  [9:  Jim Parsons, et al., “End of An Era? The Impact of Drug Law Reform in New York City,” Vera Institute of Justice, January 2015, available at: https://www.vera.org/publications/end-of-an-era-the-impact-of-drug-law-reform-in-new-york-city.]  [10:  Id.] 

 In 2014, New York launched its medical cannabis program pursuant to the Compassionate Care Act, which legalized prescriptions for non-smokable forms of marijuana for a select list of medical and psychological conditions.[footnoteRef:11] The Compassionate Care Act required medical professionals to undergo a two-to-four-hour training and then provide certifications that patients were under their care for the conditions necessitating a marijuana prescription.[footnoteRef:12] The law prohibited patients from possessing more than a 30-day supply, and did not allow home cultivation or use outside of the patient’s home.[footnoteRef:13] Medical practitioners who provided certifications for marijuana usage that were not strictly medically necessary could be subject to felony prosecution.[footnoteRef:14] The marijuana products legalized by the bill were subject to a 7 percent excise tax, portions of which were shared with the counties of sale and manufacture. [11:  Marijuana Policy Project, “An Overview of New York’s Compassionate Care Act,” June 2020, available at: https://www.mpp.org/states/new-york/new-yorks-compassionate-care-act-an-overview-of-a-6357-e-and-s-7923/]  [12:  Id. Patients then have to get registry cards from the state health department, at a cost of $50. Id.]  [13:  Id.]  [14:  Id.] 

In July 2019, Governor Cuomo signed two marijuana reform bills, one of which decriminalized possession and the smoking of marijuana, and the other creating a process for expunging or vacating prior marijuana-related convictions and pleas.[footnoteRef:15] Except for job applications with law enforcement, all evidence of an individual’s prior conviction would be sealed.[footnoteRef:16] Thus, people whose cases were expunged could legally deny that the cases had ever existed. In 2021, New York State enacted the Marijuana Regulation and Taxation Act (MRTA), which created a framework for legal commercial marijuana sales for recreational purposes.[footnoteRef:17] Residents aged 21 and up can now lawfully possess up to three ounces of marijuana or more with a doctor’s prescription.[footnoteRef:18] For those under 21, violations are subject to fine but no criminal penalty, and police are no longer permitted to stop people for smoking or smelling like marijuana. Smoking is only prohibited in places where tobacco consumption was already banned.[footnoteRef:19] [15:  Immigrant Defense Project, “Practice Advisory: New York Marihuana Decriminalization, Vacatur, and Expungement Legislation,” August 28, 2019, available at: https://www.immigrantdefenseproject.org/wp-content/uploads/Practice-Advisory-2019-MJ-Decrim.pdf. ]  [16:  Drug Policy Alliance, “Marijuana Reform in New York,” available at: https://drugpolicy.org/new-york/marijuana-reform.]  [17:  NYS Office of Cannabis Management, “Marihuana Regulation and Taxation Act (MRTA),” available at: https://cannabis.ny.gov/marihuana-regulation-and-taxation-act-mrta. ]  [18:  Id.]  [19:  Id.] 

b. Marijuana Retail Business Licensing 
MRTA also established the New York State Office of Cannabis Management (OCM) and the Cannabis Control Board (CCB) to regulate the state’s nascent legal recreational market. OCM is charged with issuing licenses for three kinds of businesses: adult use conditional cultivators, which grow cannabis with more than 0.3 percent THC; adult use conditional processors, which transform harvested cannabis plants into finished products and distribute to retail locations; and conditional adult-use retail dispensaries (CAURD), which sell to retail consumers.[footnoteRef:20] Licensees may only participate in either the supply tier of cultivators and processors or the retail tier of dispensaries and delivery services.[footnoteRef:21] [20:  Office of Cannabis Management, “Licensing,” https://cannabis.ny.gov/licensing.]  [21:  Office of Cannabis Management, “CAURD FAQ,” https://cannabis.ny.gov/system/files/documents/2022/09/caurd-faq-9.12.22_0.pdf.] 

As described below, the requirements for licensed businesses are extensive, placing additional costs on legal operations that are not borne by illegal unlicensed stores and making it more difficult for the legitimate sector to compete, especially on price and ease of access, in the absence of enforcement. Adult use dispensaries and delivery services are arguably the cornerstone of the regulatory structure and the element of the recreational marijuana business ecosystem where state law makes its greatest push for equity and redress of harms created by the War on Drugs. OCM licensed dispensaries and delivery services must be at least 30 percent owned and controlled by a justice-involved person who previously owned at least 10 percent of a business that was profitable for two years.[footnoteRef:22] Additionally, the applicant with at least thirty percent ownership of such dispensary must have a significant presence in New York State, which could include residency in New York State; assets, real property, or a bank account held in New York State; or some other connection.[footnoteRef:23] [22:  “Justice-involved person” is someone who has been convicted of a marijuana-related offense in New York State before March 21, 2021; someone whose parent, spouse, child, legal guardian, or dependent has been convicted of a marijuana-related offense in New York State before March 31, 2021; or someone who is the dependent of someone who has been convicted of a marijuana-related offense in New York State before March 31, 2021. Office of Cannabis Management, “CAURD Information,” https://cannabis.ny.gov/caurd-info; Office of Cannabis Management, “Guidance for Adult Use Dispensaries,” https://cannabis.ny.gov/system/files/documents/2022/12/guidance-for-adult-use-retail-dispensaries_0.pdf.]  [23:  “NYS Facing First Lawsuit Over Retail Cannabis Dispensary Licensing Process,” JDSUPRA, October 21, 2022, available at: https://www.jdsupra.com/legalnews/nys-facing-first-lawsuit-over-retail-9144710/. ] 

Recreational adult use dispensaries may not represent themselves as medical dispensaries or medical businesses of any kind. They may not hire anyone under age 18, and must have one person age 21 or older designated as the Employee in Charge who maintains recordkeeping and is only employed as Employee in Charge at one dispensary at a time.[footnoteRef:24] Only workers over 21 may interact with customers. Businesses must have a written training manual and ensure all workers are in compliance with said manual. They must inspect customers’ identification to ensure they are of age and can only sell products produced by OCM-licensed cultivators and processors. They cannot sell any food or beverage besides water, any tobacco, and items marketed to customers below 21 such as candy or games, or apparel. Dispensaries must keep records of each sale and must have an inventory tracking system—if that system is offline, they may not conduct any sales or transfers of inventory. All sites must be documented and plans submitted to OCM; their exterior appearance is heavily regulated and cannabis cannot be visible from the outside. Dispensaries may not be located within 500 feet of schools or 200 feet of houses of worship. For deliveries, the licensees must directly own any means of transport used and must maintain particular security measures and consumer grade electronic security systems to prevent loss and diversion. They cannot employ more than 25 people for delivery.[footnoteRef:25] [24:  Office of Cannabis Management, “Guidance for Adult Use Dispensaries,” https://cannabis.ny.gov/system/files/documents/2022/12/guidance-for-adult-use-retail-dispensaries_0.pdf.]  [25:  Office of Cannabis Management, “Guidance for Adult Use Dispensaries,” https://cannabis.ny.gov/system/files/documents/2022/12/guidance-for-adult-use-retail-dispensaries_0.pdf.] 

c. Litigation Has Delayed the Opening of Cannabis Retailers
Lack of access to licensed cannabis drives consumers to the illegal market; this dynamic led OCM to increase the total number of CAURD licenses to 463 from 150 to “help ensure the retail market is robust enough to sell the cannabis grown by New York farmers and accelerate the transition of New York consumers from the illicit to the legal market.”[footnoteRef:26] Although OCM has issued 463 CAURD licenses to date, as of as of August 14, 2023 only 23 CAURD licensees have received all necessary operational approvals and opened their retail space or delivery operation.[footnoteRef:27]  [26:  Kate Lisa, “212 more adult-use cannabis retailers get go-ahead in New York,” Spectrum News 1, July 19, 2023, , available at: Yhttps://spectrumlocalnews.com/nys/central-ny/politics/2023/07/19/212-more-adult-use-cannabis-retailers-get-go-ahead ]  [27:  Jeffrey Schultz, ”Court Grants TRO Prohibiting the OCM and the NYS Cannabis Control Board from Awarding More CAURD Licenses for At Least Two Weeks,” Cannabis & The Law, August 14, 2023, available at: https://www.cannabisandthelaw.com/2023/08/14/court-grants-tro-prohibiting-the-ocm-and-the-nys-cannabis-control-board-from-awarding-more-caurd-licenses-for-at-least-two-weeks/; ] 

The delay in opening legal cannabis stores is in part a result of legal challenges to New York’s cannabis licensing program. On November 3, 2022, a federal judge in the Northern District of New York issued a temporary injunction on the issuance of CAURD licenses in five geographic locations across the state by issuing a based on a legal challenge to the program’s selection process.[footnoteRef:28] The lawsuit—filed by Michigan-based company, Variscite NY One, Inc.—claimed that the State’s “significant presence” requirement unconstitutionally favors in-state residents over out-of-state residents. On March 28, 2023, the U.S. Second Circuit Court of Appeals narrowed the injunction to one geographic location in the Finger Lakes region,[footnoteRef:29] and in May, Variscite NY One, Inc. announced a settlement with OCM that would allow licensing in the region and supply the company with their own CAURD license.[footnoteRef:30] [28:  “Ruling allows some pot dispensary licenses in NY to go ahead,” AP, March 28, 2023, available at:  https://apnews.com/article/legal-marijuana-licenses-new-york-093f4cf657408e393bb477d17e12104c.]  [29:  Id. ]  [30:  Caurie Putnam, “Rochester’s legal cannabis industry can finally move forward thanks to settlement,” Rochester Business Journal, June 5, 2023, available at: https://rbj.net/2023/06/05/rochesters-legal-cannabis-industry-can-finally-move-forward-thanks-to-settlement/.  ] 

	In March 2023, the Coalition for Access to Regulated & Safe Cannabis, which includes a group of medical cannabis companies, filed a lawsuit against OCM and CCB in Albany County Supreme Court alleging that the eligibility requirements for CAURD license applicants exceed the authority granted by the MRTA, and requests that applications be made available to all.[footnoteRef:31] The coalition claims that strict eligibility requirements enable the proliferation of unlicensed retailers, which requires legal action. [31:  Maysoon Khan, “NY cannabis agencies sued by medical marijuana providers,” AP, March 16, 2023, available at: https://apnews.com/article/new-york-cannabis-medical-lawsuit-marijuana-4e956039cd724866fe8232ffab876997. ] 

	On August 18, 2023, a New York State Supreme Court judge ordered an injunction after a group of service-disabled veterans challenged whether the program meets the social equity requirements established by the MRTA.[footnoteRef:32] However, this temporary injunction will not interfere with license holders who received all of the necessary approvals by August 7, 2023.[footnoteRef:33] OCM estimates that 30 businesses are exempt from the injunction; their eligibility will be determined on a case-by-case basis based on information provided by OCM to the presiding judge.[footnoteRef:34] [32:  Caroline Lewis, “’Legal jeopardy’: Judge blocks expansion of NY weed licensing program,” Gothamist, August 18, 2023, available at: https://gothamist.com/news/legal-jeopardy-judge-blocks-expansion-of-ny-weed-licensing-program.  ]  [33:  Id. ]  [34:  Chris Roberts, “New York judge reverses, pauses all marijuana licensing in state,” MJBizDaily, August 29, 2023, available at: https://mjbizdaily.com/new-york-judge-reversal-pauses-all-marijuana-licensing-in-state/. ] 

d. Unlicensed Cannabis Retailers in New York City
Due to their illegal nature, it is impossible to know exactly how many shops are selling marijuana products without a license.[footnoteRef:35] In January 2023, the Sheriff’s Office estimated 1,400 locations were involved in the illegal smoke shop, vape, or cannabis business.[footnoteRef:36] A more recent estimate counted as many as 2,000 unlicensed cannabis retailer operators in the City.[footnoteRef:37] During routine inspections of tobacco and e-cigarette retail locations, sheriffs regularly find shops outfitted with traps or hidden compartments where illegal tobacco products or marijuana can be stashed for later sales.[footnoteRef:38]  [35:  Lisa Evers, “Smoke Shop Busts in NYC,” Fox 5 New York, December 4, 2022, available at: https://www.fox5ny.com/news/smoke-shop-busts-in-nyc.]  [36:  Sheriff Anthony Miranda, Testimony at NYC Council hearing, January 18, 2023, available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=5971402&GUID=DC7F5421-3822-4154-A216-EF5D5125B32A. ]  [37:  Patrick Clark and Laura Nahmias, “New York’s Weed Stores Are Exposing Banks to Illegal Drug Sales,” Bloomberg News, August 28, 2023, available at: https://news.bloomberglaw.com/banking-law/new-yorks-weed-stores-are-exposing-banks-to-illegal-drug-sales. ]  [38:  New York Medical Cannabis Industry Association, et al. “E. Coli, Heavy Metals, Copyright Infringement, and 100 Percent Failure Rate: A Look at New York City’s Illicit Cannabis Dispensaries,” November 29, 2022, available at: https://www.dropbox.com/s/z5ct1lw4r99hxpt/NYC.] 

Commercial real estate brokers report that the proliferation of unlicensed smoke shops coincided with the COVID-19 pandemic, and that smoke shop operators were some of the only businesses opening brick-and-mortar locations amid pandemic-spurred vacancies and declining rents.[footnoteRef:39] According to the brokers, unlicensed operators initially started out renting small storefronts for $10,000 to $20,000 per month but that over time they have moved into larger spaces; one real estate broker recently had a smoke shop operator inquire about a retail space near Madison Square Garden that rents for almost $1 million annually.[footnoteRef:40] [39:  Joe Lovinger, “Puff, puff, lease: Illegal cannabis retailers popping up like weeds,” The Real Deal, October 25, 2022, available at: https://therealdeal.com/2022/10/25/puff-puff-lease-illegal-cannabis-retailers-popping-up-like-weeds. ]  [40:  Id.] 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]In addition to operating without a license and/or selling illegal products, unlicensed smoke shops are flouting regulations on where cannabis and tobacco retailers can be located as well as how products may be packaged and advertised. As previously mentioned, under the MRTA cannabis dispensaries cannot be located within 500 feet of schools, within 200 feet of “houses of worship,” or within a 1,000-foot radius of another dispensary.[footnoteRef:41] Under state law, tobacco and e-cigarette retailers cannot have any posted advertisements related to tobacco and vapor products, e-cigarettes, and paraphernalia on storefronts and exterior doors and windows if they are located within 500 feet of a school.[footnoteRef:42] There are numerous reports of smoke shops brazenly advertising near schools or aggressively promoting the sale of cannabis products with colorful signage or flashing neon lights.[footnoteRef:43] In Harlem, where the density of schools and houses of worship leave large swaths of the neighborhood off limits to legal cannabis retailers, an unlicensed smoke shop opened across an intersection from a middle school.[footnoteRef:44] One store in Park Slope, Brooklyn, is a block from a public school and even closer to a playground.[footnoteRef:45] [41:  Office of Cannabis Management, “Guidance for Adult Use Dispensaries,” https://cannabis.ny.gov/system/files/documents/2022/12/guidance-for-adult-use-retail-dispensaries_0.pdf.]  [42:  Public Health Law, Article 13-F, Section 1399-DD-1. ]  [43:  Bridget Read, “The Tacky Weed Bodega Is Everywhere (for Now),” Curbed, September 28, 2022, available at: https://www.curbed.com/2022/09/weed-bodega-nyc-everywhere-for-now.html.]  [44:  Amelia Pollard and Jo Constantz, “NY Rules Leave Little Room for Pot Shops in Hot Neighborhoods,” Bloomberg, March 17, 2022, available at: https://www.bloomberg.com/news/features/2022-03-17/maps-show-onerous-hurdles-for-pot-dispensaries-in-nyc.]  [45:  See Southall; Amelia Pollard, Tiffany Kary, and Gregory Korte, “New York City Is Cracking Down on Your Local Weed Bodega,” Bloomberg, December 12, 2022, available at: https://www.bloomberg.com/news/features/2022-12-12/new-york-city-says-it-s-going-to-go-after-illegal-pot-sellers.] 

Some unlicensed cannabis retailers argue that they are operating legally through exploiting loopholes in the MRTA by “gifting” cannabis in exchange for a purchase or operating as nonprofit clubs that help their members’ access cannabis products in exchange for a fee.[footnoteRef:46] Others openly flout the law and advertise and sell cannabis products, with the retail setting providing a veneer of legality.[footnoteRef:47] In February 2022, OCM sent cease and desist letters to 17 City-based businesses suspected of illegally selling cannabis, emphasizing that the practices of “membership” and “gifting” are illegal under the MRTA.[footnoteRef:48] [46:  See Caroline Lewis, “Unlicensed marijuana dispensaries multiply in New York City despite warnings from state regulators,” Gothamist, April 4, 2022, available at: https://gothamist.com/news/unlicensed-marijuana-dispensaries-multiply-in-new-york-city-despite-warnings-from-state-regulators; Dave Collins, “NY shuts down alleged unlicensed cannabis shops as owner insists they only give away free samples,” Associated Press, July 31, 2023, available at: https://abcnews.go.com/US/wireStory/ny-shuts-alleged-unlicensed-cannabis-shops-owner-insists-101885375. ]  [47:  Emily Stewart, “New York seems to have a weed store on every corner. None of them are legal.” Vox, October 11, 2022, available at: https://www.vox.com/the-goods/2022/10/11/23391609/new-york-marijuana-laws-legalization-bodega-weed-truck.]  [48:  Office of Cannabis Management, “Office of Cannabis Management Announces Enforcement Action,” February 8, 2022, available at: https://cannabis.ny.gov/news/office-cannabis-management-announces-enforcement-action, https://cannabis.ny.gov/system/files/documents/2022/07/cease-and-desist-letters-set-1_0.pdf, https://cannabis.ny.gov/system/files/documents/2022/07/cease-and-desist-letters-set-2.pdf.] 

The City and State are responding to the rapid growth of an illicit market by ramping up enforcement efforts at the state and local level. In November 2022, the New York City Sheriff’s Office formed a joint compliance task force to inspect retail locations suspected of selling unlicensed cannabis. The Sheriff’s Office, along with the New York Police Department, DCWP, and OCM, combined their criminal and civil enforcement authority to tackle the illegal market from multiple angles.[footnoteRef:49] Since its formation, the task force has conducted 847 inspections based on information provided by community referrals, city agencies, elected officials and confidential sources. Of those inspections, five retail locations are under closing orders, seven retail locations have been vacated by the tenant, and two retail locations have agreed not to sell cannabis.[footnoteRef:50] These cases represent approximately 1% of the estimated number of unlicensed shops in operation, which have not been deterred by these efforts.[footnoteRef:51] [49:  Stephon Johnson, ”The Mayor Says He’s Cracking Down on Unlicensed Weed Sale. His Task Force Says Otherwise,” The City, February 3, 2023, https://www.thecity.nyc/2023/2/3/23585353/is-eric-adams-cracking-down-on-illegal-weed. ]  [50:  Alyson Martin, “NYC Council Presses Mayor Adams for Answers on Unlicensed Cannabis Shop Closures,” Cannabis Wire, August 17, 2023, available at: https://cannabiswire.com/2023/08/17/mayors-office-responds-about-unlicensed-cannabis-efforts/.  ]  [51:  Id.] 

State and local legislatures have responded to the magnitude of the problem by increasing penalties for businesses that continue to operate illegally and for those that enable them. On May 3, 2023, Governor Hochul signed a new law increasing the tax penalties for the unlicensed sale of cannabis, and expanding enforcement authority for OCM and the Department of Taxation and Finance.[footnoteRef:52] The new law exposes unlicensed retailers to heftier fines, and it grants state agencies greater authority to obtain court orders to remove tenants engaged in illegal cannabis sales.[footnoteRef:53] Recently, the New York City Council targeted the landlords who are renting space to unlicensed retailers by enacting Local Law 107 of 2023, which prohibits knowingly leasing commercial space to a tenant using the space to distribute or sell unlicensed cannabis or tobacco.[footnoteRef:54] By placing the burden on the landlord, the local law aims to address the number of illegal businesses that reopen after being shut down by enforcement authorities.[footnoteRef:55]  [52:  Governor Hochul Signs Legislation to Curb the Illicit Cannabis Market in New York State as Part of the FY 2024 Budget, May 3, 2023, available at: https://www.governor.ny.gov/news/governor-hochul-signs-legislation-curb-illicit-cannabis-market-new-york-state-part-fy-2024.  ]  [53:  Id.]  [54:  Local Law 107 of 2023, available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=6165428&GUID=33A0F77B-950A-4A9E-8033-F0316A346404&Options=ID|Text|&Search=107. ]  [55:  Eddie Small, “Landlords divided over new law fining them for illegal pot shops,” Crain’s New York Business, August 29, 2023, available at: https://www.crainsnewyork.com/real-estate/landlords-divided-over-nyc-law-fining-them-illegal-pot-shops#:~:text=Under%20a%20law%20that%20the,fines%20of%20up%20to%20%2410%2C000. ] 

e. Health and Safety Concerns Associated with Unlicensed Cannabis 
As smoking cannabis is legal in New York State, many individuals assume that the smoke shops selling cannabis products are also legal.[footnoteRef:56] Currently, there are nine OCM-licensed adult-use retail dispensaries and delivery operations within the five boroughs[footnoteRef:57]; all other retails are selling unregulated products that are not held to any state or city health and safety standards, creating a health and safety risk for New Yorkers.[footnoteRef:58] Similarly, New Yorkers may assume that a store selling tobacco or e-cigarette products is doing so legally, but since 2018, no new store has been able to start selling these products due to the community district caps created in Local Law 146 of 2017.[footnoteRef:59] Lab tests commissioned by the New York Medical Cannabis Industry Association found prohibited levels of eight different contaminants including E. coli, salmonella, nickel, and lead in about 40 percent of smokable marijuana, edible candies and vaporizers purchased from 20 unlicensed smoke shops and dispensaries in the City.[footnoteRef:60] E.coli in cannabis can lead to diarrheal illness and lung infections, while salmonella can have prolonged detrimental effects.[footnoteRef:61] Ingestion of nickel and lead can cause headaches, nausea, and more serious effects with prolonged exposure.[footnoteRef:62] In addition, all of the items tested failed the state’s proposed packaging regulations: many of the products tested contained THC levels inconsistent with what was advertised on the labels or were packaged with colorful labels that would appeal to children. Still other products violated copyright laws, imitating common candies such as Rice Krispies and Skittles, posing a further risk of accidental and negligent consumption, especially by children and non-English speakers.[footnoteRef:63] [56:  See Southall; Amelia Pollard, Tiffany Kary, and Gregory Korte, “New York City Is Cracking Down on Your Local Weed Bodega,” Bloomberg, December 12, 2022, available at: https://www.bloomberg.com/news/features/2022-12-12/new-york-city-says-it-s-going-to-go-after-illegal-pot-sellers. ]  [57:  Dispensary Location Verification, available at: https://cannabis.ny.gov/dispensary-location-verification. ]  [58:  Associated Press, “NY Opens Its First Legal Recreational Marijuana Dispensary,” Time, December 30, 2022, available at: https://time.com/6243823/new-york-first-legal-recreational-marijuana-dispensary; Catalina Gonella, 
“Second legal, recreational weed store slated for Manhattan,” Gothamist, January 11, 2023, available at: https://gothamist.com/news/second-legal-recreational-weed-store-slated-for-manhattan.]  [59:  Supra note 27. ]  [60:  Ashley Southall, “What’s in New York’s Illicit Cannabis: Germs, Toxins, and Metals,” NY Times, Dec. 1, 2022, available at: https://www.nytimes.com/2022/12/01/nyregion/cannabis-bacteria-pesticides-illegal-dispensary.html. ]  [61:  Id.]  [62:  Id.]  [63:  Id.] 

While there is no data at this time on how many smoke shops illegally sell cannabis and to underage individuals in the City, it can be assumed that at least some illegally sell their products to underage persons, posing a serious health threat.[footnoteRef:64] New York City school staffers are seeing an uptick in student marijuana use that they say is starting at a younger age; reports of “controlled substances” and drug paraphernalia found on students at school were up 8 percent during the 2022-2023 academic year compared to the same period in 2019, even though the K-12 student population fell by 11 percent.[footnoteRef:65] [64:  Ed Hersh, “Smoke Shops, Convenience Stores, and an Open Secret,” West Side Rag, June 6, 2022, available at: https://www.westsiderag.com/2022/06/06/smoke-shops-convenience-stores-and-an-open-secret.]  [65:  Michael Elsen-Rooney, “Marijuana use spills into NYC classrooms as educators grapple with new cannabis landscape,” Chalkbeat New York, Jan 4, 2023, available at: https://ny.chalkbeat.org/2023/1/4/23537654/marijuana-use-teens-smoking-weed-mental-health-nyc-schools-students.] 

f. Economic and Equity Concerns Related to Unlicensed Cannabis
The first sale from a CAURD licensee occurred on December 29, 2022. As licensed cannabis retailers are enjoined from opening, there is a fear that, without enforcement actions, the illegal market will crowd out license holders and undermine the MRTA’s revenue and social equity objectives. New York State imposes a 13 percent tax on retail sales of adult-use cannabis products[footnoteRef:66] and the State projects that marijuana sales will generate $56 million in revenue in FY 2023, $95 million in FY 2024, $158 million in FY 2025, $245 million in FY 2026, $339 million for FY 2027, and $363 million in FY 2028.[footnoteRef:67] New York State and City impose a combined $5.85 excise tax per pack of 20 cigarettes[footnoteRef:68] and the state generated over $1 billion from fees and taxes on tobacco products in 2019.[footnoteRef:69] The State imposed a 20 percent sales tax on vaping products in December 2019, which was projected to generate $19 million in revenue annually.[footnoteRef:70] Illegal products are not taxed and therefore cheaper; without enforcement, consumers may opt for the less expensive option and the City and State will lose tax revenue. Indeed, the Tax Foundation estimates that smuggled cigarettes accounted for an estimated 53.5 percent of total cigarette consumption in New York in 2020, costing the state roughly $1.1 billion in lost revenue.[footnoteRef:71] [66:  New York State Department of Taxation and Finance, “Adult-use cannabis products tax,” https://www.tax.ny.gov/bus/auc.]  [67:  New York State FY 2023 Executive Budget Briefing Book, January 2022, https://www.budget.ny.gov/pubs/archive/fy23/ex/book/briefingbook.pdf.]  [68:  New York State Department of Taxation and Finance, “Cigarette and tobacco products tax,” https://www.tax.ny.gov/bus/cig/cigidx.htm.]  [69:  Blair Horner, et al. “Falling Short: New York’s Tobacco Control Program and the Need For More Support,” New York Public Interest Research Group, August 2020, available at: https://www.nypirg.org/pubs/202008/Falling_Short_Report_Complete.pdf.]  [70:  Keshia Clukey, “New Yorkers to Pay 20 Percent Sales Tax on Vaping Products,” Bloomberg Tax, April 2, 2019, available at: https://news.bloombergtax.com/daily-tax-report-state/new-yorkers-to-pay-20-percent-sales-tax-on-vaping-products.]  [71:  Adam Hoffer, “Cigarette Taxes and Cigarette Smuggling by State, 2020,” Tax Foundation, December 6, 2022, available at: https://taxfoundation.org/publications/cigarette-smuggling-by-state. ] 

In addition to taxation increasing the price of legal cannabis and tobacco products relative to their unregulated counterparts, legal retailers have to meet regulatory requirements, which may increase operating costs and give illegal operators a competitive advantage. Applying for a OCM license is a costly process and, as described above, retail license holders must adhere to regulations around the siting of their operations;[footnoteRef:72] the provenance, lab testing, packaging, and marketing of their products; and the security and record-keeping of their businesses.[footnoteRef:73] One expert who works in cannabis distribution in California and has closely followed the rollout in in New York estimates that, “You’re losing 50 to 60 percent by being legal that you’re paying for compliance.”[footnoteRef:74] [72:  Amelia Pollard and Jo Constantz, “NY Rules Leave Little Room for Pot Shops in Hot Neighborhoods,” Bloomberg, March 17, 2022, available at: https://www.bloomberg.com/news/features/2022-03-17/maps-show-onerous-hurdles-for-pot-dispensaries-in-nyc.]  [73:  New York State Department of Taxation and Finance, “Adult-use cannabis products tax,” https://www.tax.ny.gov/bus/auc. ]  [74:  Bridget Read, “The Tacky Weed Bodega Is Everywhere (for Now),” Curbed, September 28, 2022, available at: https://www.curbed.com/2022/09/weed-bodega-nyc-everywhere-for-now.html.] 

The persistent illicit market in other states that have legalized recreational cannabis illustrates the importance of enforcement for getting the industry off the ground and protecting consumers from harmful products. Cannabis markets across the country are struggling to compete with nontaxed, illicit businesses where consumers get better deals, despite potential health risks. More than five years after California legalized the use of recreational marijuana, illicit products still make up 80 to 90 percent of all sales, according to some experts.[footnoteRef:75] Consumers are often unable to distinguish between licensed and illicit retailers and products; journalist Amanda Chicago Lewis reports that “You have to be a very attentive consumer to distinguish between legal and illegal businesses. […] I spoke to people in Los Angeles who were buying vape pens that, you know, had made them sick and didn't even understand that they were going to illegal dispensaries.”[footnoteRef:76]  [75:  Amanda Chicago Lewis, “California legalized weed five years ago. Why is the illicit market still thriving?” The Guardian, November 2, 2021, available at: https://www.theguardian.com/us-news/2021/nov/02/california-legal-weed-cannabis-industry-economy.]  [76:  Michael Martin, “5 years after California legalized weed, the illicit market dominates,” NPR All Things Considered, November 7, 2021, available at: https://www.npr.org/2021/11/07/1053387426/5-years-after-california-legalized-weed-the-illicit-market-dominates. ] 

BILL ANALYSIS
a. Int. 995 — A Local Law to amend the administrative code of the city of New York, in relation to the creation of a public awareness campaign on the dangers of purchasing cannabis or cannabis products from unlicensed cannabis retailers

	Int. 995 would amend chapter 1 of title 17 of the Administrative Code by adding a new section 17-199.20, which would establish a public awareness campaign related to the potential dangers of purchasing cannabis from an unlicensed dealer.
	Subdivision a of new section 17-199.20 would define cannabis, cannabis product, designated citywide languages, synthetic drug and unlicensed cannabis retailer.
	Subdivision b of new section 17-199.20 would require collaboration between the department of health and mental hygiene and the department of consumer and worker protection to implement a public awareness campaign to educate young people about the dangers of purchasing untested cannabis from an unlicensed retailer. 
	Subdivision c of new section 17-199.20 would require the campaign remain in effect for at least one calendar year.
	This bill would take effect 120 days after it becomes law.  
b. Int. 1010 — A Local Law to amend the administrative code of the city of New York, in relation to adding a 311 complaint category for unlicensed cannabis retailers

	Int. 1010 would amend chapter 3 of title 23 of the administrative code of the city of New York by adding a new section 23-311, which would establish a 311 category for complaints related to unlicensed cannabis retailers.
	Subdivision a of new section 23-311 would define cannabis, cannabis product, and unlicensed cannabis retailer.
	Subdivision b of new section 23-311 would require the department of information technology and telecommunications establish a category of 311 services requests for complaints related to unlicensed cannabis retailers that are illegally selling cannabis. Such complaints would be routed to the appropriate agency.
	This bill would take effect 120 days after it becomes law.










Int. No. 995

By Council Members Menin, Velázquez, Powers, Ung, Bottcher, Riley, Feliz, Ayala, Farías, Marte, Dinowitz, Gennaro, Joseph, Brannan, Louis, Hudson, Schulman, Williams, Moya, Brooks-Powers, Salamanca, Ossé, Lee, Richardson Jordan, Hanks, Narcisse, Krishnan, Holden, Restler, Sanchez, Ariola, Vernikov, Carr, Paladino and Kagan

..Title
A Local Law to amend the administrative code of the city of New York, in relation to the creation of a public awareness campaign on the dangers of purchasing cannabis or cannabis products from unlicensed cannabis retailers
..Body

Be it enacted by the Council as follows:
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8
Section 1. Chapter 1 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-199.20 to read as follows: 
§ 17-199.20 Public awareness campaign on synthetic drugs. a. Definitions. For the purposes of this section the following terms have the following meanings: 
Cannabis. The term “cannabis” has the same meaning as set forth in section 3 of the cannabis law. 
Cannabis product. The term “cannabis product” has the same meaning as set forth in section 3 of the cannabis law. 
Designated citywide languages. The term “designated citywide languages” has the same meaning as set forth in subdivision a of section 23-1101.
Synthetic drug. The term “synthetic drug” means any substance described in subdivision a of section 10-203. 
Unlicensed cannabis retailer. The term “unlicensed cannabis retailer” means a person selling or offering to sell cannabis or cannabis products without a license to sell such products pursuant to article 4 of the cannabis law. 
b. The department, in collaboration with the department of consumer and worker protection and any other relevant agency, shall create and implement a public awareness campaign designed to educate minors and young adults on the dangers of purchasing purported cannabis or cannabis products from unlicensed cannabis retailers. The campaign should include information on the risks of consuming synthetic drugs and the risk of purchasing products adulterated with synthetic drugs from unlicensed cannabis retailers. The campaign should include virtual and in-person outreach in the designated citywide languages.
c. Such campaign shall continue for no less than one year or for such longer duration as the commissioner determines will further the goals of the campaign and promote safety.
§ 2.   This local law takes effect 120 days after it becomes law.
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Int. No. 1010

By Council Members Brewer, Louis, Yeger, Farías, Hanif, Hudson, Ung, Lee, Holden, Brooks-Powers, Feliz, Ossé, Bottcher, Powers, Williams, Krishnan, Avilés, Marte, Narcisse, Rivera, Riley, Ariola and Carr

..Title
A Local Law to amend the administrative code of the city of New York, in relation to adding a 311 complaint category for unlicensed cannabis retailers.
..Body

Be it enacted by the Council as follows:
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Section 1. Chapter 3 of title 23 of the administrative code of the city of New York is amended by adding a new section 23-311 to read as follows: 
§ 23-311 Unlicensed sale of cannabis. a. Definitions. For the purposes of this section the following terms have the following meanings: 
Cannabis. The term “cannabis” has the same meaning as set forth in section 3 of the cannabis law. 
Cannabis product. The term “cannabis product” has the same meaning as set forth in section 3 of the cannabis law. 
Unlicensed cannabis retailer. The term “unlicensed cannabis retailer” means a person selling or offering to sell cannabis or cannabis products without a license to sell such products pursuant to article 4 of the cannabis law. 
b. The department of information technology and telecommunications shall implement and maintain through its 311 citizen service center the capability for the public to file a complaint under the category of “unlicensed cannabis retailer” including on its website, mobile device platforms, and any other platform on which the center routinely utilizes categories to sort complaints. Such complaints shall be routed to the appropriate agency for resolution.
§ 2. This local law takes effect 120 days after it becomes law.





SA
LS #11858
3/27/2023

15

image1.png




