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Oversight: Operation Enduring Freedom Extended Benefits Package – A Follow up
INTRODUCTION


On October 24, 2008, the Committee on Civil Service and Labor, chaired by Council Member Joseph P. Addabbo, Jr., and the Committee on Veterans, chaired by Council Member Hiram Monserrate, will hold a joint hearing to examine the City of New York’s Operation Enduring Freedom Extended Benefits Package. Those invited to testify include Raymond W. Kelly, Commissioner of the New York City Police Department; Martha K. Hirst, Commissioner of the Department of Citywide Administrative Services; Roger Newman, Commissioner of the Mayor’s Office of Veterans Affairs; Patrick Lynch, President of the Patrolman’s Benevolent Association; and military veterans and veteran support groups.

BACKGROUND

Extended Benefits Package
On September 25, 2006, the Committee on Civil Service and Labor and the Committee on Veterans held a joint hearing to examine the Extended Benefits Package.  Martha Hirst, Commissioner of the New York City Department of Administrative Services (“DCAS”) and Lewis Finkelman, First Deputy Commissioner and General Counsel of DCAS, testified, as well as interested unions.  This hearing will follow up on the issues raised at that time and the changes that have occurred both with the City’s polices and at the State level.
The Extended Military Benefits Package was designed to ensure that City employees called to active military service would not suffer undue financial hardship.
  On October 15, 2001, former Mayor Rudolph Giuliani issued Personnel Order No. 2001/4 (the “Personnel Order”), establishing Operation Enduring Freedom Extended Benefits Package (“Extended Benefits Package”) for New York City employees serving military duty in connection with the events of September 11, 2001.
 Under the Extended Benefits Package, all mayoral agency employees who serve on ordered military duty in Operation Enduring Freedom on or after September 11, 2001 remain on payroll in active pay status for as long as they remain in military service.
 Mayor Bloomberg issued Personnel Order No. 2002/1 on October 14, 2002, renewing the Extended Benefits Package under his administration.
 

Under the City’s Extended Benefits Package, families would continue receiving health care, pensions and other benefits.  The Benefits Package was intended to supplement the New York State Military Law.  The State Military Law is designed, among other things, to protect public employees with respect to re-employment upon their return from military service.
  However, it provides relatively modest benefits and protections, with respect to the continuation of an affected employee's City salary and benefits while they are on active military duty.
  
The City's Extended Military Benefits Package essentially treats those called to military service as if they are still reporting for work every day, in the City of New York.  Participating employees receive two salaries while they are on active duty, and all the other benefits.  Upon returning from active duty, the employee must remit the lower of the two salaries.  At the time of the 2006 hearing, the City used the definition of military pay as base pay plus allowances for food and housing.
  According to Commissioner Hirst, many jurisdictions with enhanced benefits packages, including the State of New York and the federal government, used the same definition of military pay.
 However, it was also noted that many do not. The definition of military pay was subsequently changed.  For employees who enrolled in the program after December 8, 2006, the calculation of military pay only includes base pay and does not include food and housing allowances.
                                                  

During testimony, the Commissioner and First Deputy Commissioner of DCAS addressed the issue of repayment.  Under the Mayoral Personnel Orders implementing the Package, it was the responsibility of individual City agencies to administer the program, including repayment plans for returning employees.
  However, in some cases, City agencies had failed to put in place a set of consistent procedures to set up repayment plans for returning servicemen and women.
  At the hearing, the City announced its intent to centralize oversight of the administration of the Extended Military Benefits Package within DCAS.  At Mayor Bloomberg's direction, DCAS intended to standardize the program's information, notification, and repayment procedures, and to have agencies report to DCAS on their administration of the Package.
 

Repayment of Benefits 

 From September 11, 2001, to February 2006, 1,624 City employees had been called for military duty.
 The New York City Police Department (NYPD) and Fire Department (FDNY) have placed the majority of employees on military leave.
 After returning from military duty, many City employees have been issued bills under the Extended Benefits Package. During the 2006 Council hearing, Mr. Edward Mullins of the Sergeants Benevolent Association testified that returning officers had received remittance bills of upwards of $100,000.
  As mentioned above, for employees enrolled in the program after December 8, 2006, DCAS defines military pay to mean base pay and no longer includes allowances for food and shelter.  Furthermore, the amount of repayment was reduced by 7.65% to account for FICA taxes paid by the employee.
  

The Personnel Orders issued by former Mayor Giuliani and Mayor Bloomberg directed the various City agencies to identify employees who must return their military pay to the City, and to calculate and collect the sums owed.
  Some agencies, such as the Department of Sanitation, established repayment plans, and promptly notify returning employees of their obligation to repay the back salary amounts received.
 However, other agencies had not. For example, the NYPD did not establish its repayment procedures until 2006, and only then began to notify employees about the amounts they owed.
 Since the NYPD had only recently started to bill employees who returned from military duty in 2001 and 2002, many of those employees are now retired.
 As retired employees are no longer on the payroll, the NYPD was unable to deduct any money owed by such individuals from their salary or annual leave,
 forcing such retirees to repay their debt in one lump sum.
  


Program changes implemented by DCAS have addressed problems associated with the repayment procedure.  Employees who enrolled in the Extended Benefits Program after December 8, 2006 are scheduled to begin repayment within approximately eight weeks of returning to work.
  Upon a service member’s return to work, an agency is to immediately request documentation such as military orders and Leave and Earnings Statements from the employee.  The employee must then provide the requested information within the time period specified by the agency.  Under the current DCAS procedures, employees have five years to repay what they owe.  
State and Federal Systems

Pursuant to a Memorandum of Understanding between the Governor of the State of New York and its public employee unions, the State of New York has a similar program entitled “Military Leave at Reduced Pay.”
 Unlike the City’s program, however, this plan provides State employees who serve in the military in connection with the events of September 11, 2001, the ability to continue receiving their State salary, reduced by the employee’s military pay, referred to as a “differential payment” program.
 The State does not require an employee to sign a remittance agreement.
  Similarly, the federal government also has a policy similar to that of New York State.
  The salary of federal employees on military leave is reduced by the amount of military pay for the duration of the military leave, and federal employees are not required to sign remittance agreements.

 CITIZEN SOLDIER PAY ACT
On July 7, 2008, the “Citizen Soldier Pay Act” (“Soldier Pay Act”) was signed into law by Governor David Patterson.  The two bills comprising the new law were sponsored by Assemblyman Rory Lancman (D-Queens) and State Senator Martin Golden (R-Brooklyn). The Soldier Pay Act takes effect November 4, 2008, and amends the New York State Military Law, Article 11, §242 relating to the salaries paid to New York City employees called up to serve in active military duty.  It seeks to address many of the problems discussed at the 2006 hearing that occurred under the City’s previous distribution and repayment system.  First, it changes the repayment terms for those called into service before the effective date by extending repayment from five years to ten years.  Second, it reduces the amount owed by lowering the percentage, a factor that seeks to consider the amount an individual already pays in taxes.  Third, it entirely restructures the benefits payment program for those who are called to active duty after the law is enacted so that a repayment program can be eliminated.  Fourth, it waives the repayment for soldiers who die during ordered military leave. 
Repayments Terms for Soldiers Serving Before Effective Date


For those who were called to active duty and returned before November 4, 2008, the law addresses these individuals in three groups.  First, for those who are still City employees upon return, the new repayment schedule will require payment of 7.5% of the base salary with a ten year repayment schedule.  Second, for those who return and have retired, they will repay 7.5% of their pension with a term of ten years from the date of return.  Third, those who have separated from City service for reasons other than retirement will repay 7.5% of their last year of City salary over ten years.


For those individuals who remain City employees, who were called into service prior to November 4, 2008, but return after that date, the new repayment schedule will also be 7.5% over ten years.  However, for those in this group who have left City employment for reasons other than retirement and return after the law’s effective date, the base used for the repayment will be the City salary that would be received upon the year of return from military service.   
Hardship and Insurance


The City will continue to pay for the health insurance benefits for a soldier and his or her family, so long as the family had been included in coverage before the soldier began the ordered military duty.  In addition, soldiers may, under the new law, apply for hardship relief under certain conditions.  The “implementing agency” will make hardship determinations on an individual basis using factors such as, injuries sustained during the ordered military duty, or an economic hardship determination that is the result of a change in circumstances.  Relief may be granted in three forms. First, there may be an extension of the repayment term beyond ten years.  Second, the percentage of the salary that must be repaid can be reduced below 7.5 percent.  Or, third, there may be a determination that a “balloon payment”
 requirement would create undue economic hardship.

Differential Payment Plan


Perhaps the most significant change to the benefits package is the repayment system employed for those individuals who are called to active duty after the enactment of the new law.  For those called upon in the future, there will be no required payment.  Rather, the salary will be paid using the “differential pay” system that the State utilizes, where pay is calculated as the difference between a public servant soldier’s military salary and the City salary (where the military salary is less than the City salary).  The military salary will be the gross salary and will not factor in additional stipends such as food and housing allowances.  Under the original formula employed by the City, it appeared that including these allowances was onerous for individuals upon repayment.  

CONCLUSION

The new State legislation appears to address many of the problems that created hardship for citizen soldiers under the previous manner of the program’s execution.  Given the changes and updates that have occurred since September 2006, today’s hearing will explore how the City will implement the requirements under the law and whether City employee service members feel that the new law adequately addresses the hardships they faced under the previous system.  The Committees will also examine how the City envisions executing the new provisions – especially the hardship provisions – in a fair and equitable manner. 
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