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1. INTRODUCTION
On Thursday, December 6, 2007, the Committee on Governmental Operations, chaired by Council Member Simcha Felder, will hold a hearing on Int. No. 643, which would amend the City Administrative Procedure Act  (“CAPA”) to require that agencies electronically transmit copies of proposed rules in a timely manner.  Those invited to testify include the Administration, good government and advocacy groups, and the public.

2. THE CITY ADMINISTRATIVE PROCEDURE ACT  

CAPA is contained in Chapter 45 of the New York City Charter (“Charter”).
  According to the 1988 Charter Revision Commission (“Commission”), prior to the enactment of CAPA, “agencies exercised their rule-making power in an insular and arbitrary manner, failed to publish their rules, and enforced these unpublished rules.”
  Approved by the voters in November 1988, CAPA was established to rectify this problem and create a detailed process for agency rulemaking.
  According to the Commission’s report, it intended CAPA’s rulemaking process to be exclusive and not permissive of an alternative process.
  


Specifically, CAPA applies to all “rules,” defined as “the whole or the part of any statement or communication of general applicability that (i) implements or applies law or policy, or (ii) prescribes the procedural requirements of an agency including an amendment, suspension, or repeal of any such statement or communication.”
  CAPA further delineates what the term “rule” shall and shall not include.
  


CAPA outlines notice and hearing requirements for agency rulemaking.
  First, pursuant to section 1042 of the Charter, annually by May first, all agencies are required to publish and forward to the Mayor a regulatory agenda.
  Second, for each rule, CAPA requires that the agency publish the full text of the proposed rule in the City Record at least thirty days prior to the date set for a public hearing or the final deadline for receipt of written comments, whichever is earlier.
  CAPA also requires that notice be transmitted to the Council, the corporation counsel, each council member, the chairs of all community boards, the news media and civic organizations.
 CAPA, however, does not specify a deadline by which agencies must transmit notice to the Council and other interested parties.


After notice is provided pursuant to subdivision b of section 1043 of the Charter, CAPA requires the agency to provide the public an opportunity to comment on the proposed rule through “(i) submission of written data, views, or arguments, and (ii) at a public hearing…”
 CAPA provides that a rule cannot become effective until “(a) the rule is filed by the agency with the corporation counsel for publication in the Compilation, (b) the rule and a statement of basis is transmitted to the council for its information; and (c) the rule and a statement of basis and purpose have been published in the City Record and thirty days have elapsed after such publication.”
  However, CAPA does permit an agency to adopt a rule without providing the notice and comment required by section 1043 of the Charter, “to address an imminent threat to health, safety, property or a necessary service.”
  In such cases, immediately after adoption of the rule, the agency must publicize the rule and accompanying findings and publish such documents in the City Record.
  An emergency rule cannot remain effective for more than sixty days unless the agency complies with the notice and comment requirements.
 


The remaining sections of CAPA specify the procedures for reviewing previously adopted rules, compiling city rules, conducting adjudications and issuing declaratory rulings.

3. INT. NO. 643-2007 


The genesis of Int. No. 643 (“bill”) is that the Council and other interested parties often do not receive notice about proposed rules until the comment period has already commenced, which does not conform with the intent of CAPA or ensure that interested parties have sufficient time to comment on agency rulemaking.  Currently, CAPA requires that notice of a proposed rule be submitted to all interested parties, but it does not specify a deadline by which this must happen.
  This bill would specify how and when city agencies must provide the Council and other interested parties with notice of proposed rules.  


Section one of the bill would amend paragraph two of subdivision b of section 1043 of the Charter to provide that agencies must electronically transmit the full text of a proposed rule to the office of the Speaker of the Council, the Council’s office of legislative documents, each Council Member, the chairs of all community boards, the news media and civic organizations no later than the date that the proposed rule is transmitted to the City Record for publication as required by paragraph 1 of subdivision b of section 1043.   By requiring that all interested parties receive the full text of the proposed rule, and mandating the time and manner within which notice must be sent, this amendment seeks to ensure that all interested parties receive notice more efficiently and expeditiously than is currently the case.


Section two of the bill would amend the emergency rule procedures to require that agencies electronically transmit copies of all rules adopted pursuant to the emergency procedures to the office of the Speaker of the Council, the Council’s office of legislative documents, the corporation counsel, each Council Member, the chairs of all community boards, the news media and civic organizations no later than the date that the emergency rules are transmitted to the City Record for publication.  This amendment would ensure that all interested parties receive notice of adopted emergency rules at the earliest possible opportunity.
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..Body

 

Be it enacted by the Council as follows:   

 

Section 1.  Paragraph 2 of subdivision b of section 1043 of the New York City Charter, as amended at General Election, November 7, 1989, is amended to read as follows;

2. Copies of the [notice] full text of the proposed rule shall be electronically transmitted to the office of the speaker of the council, the council’s office of legislative documents, [and] the corporation counsel, [and mailed to such] each council member, the chairs of all community boards, the news media and civic organizations no later than the date the proposed rule is transmitted to the City Record for publication pursuant to paragraph 1 of subdivision b of this section; provided that an inadvertent failure to fully comply with the notice requirements of this paragraph shall not serve to invalidate any rule.

§2.  Paragraph 2 of subdivision h of section 1043 of the New York City Charter, as added at General Election, November 8, 1998, is amended to read as follows:  

1.  Notwithstanding any other provision of this section, an agency may adopt a rule prior to the notice and comment otherwise required by this section if the immediate effectiveness of such rule is necessary to address an imminent threat to health, safety, property or a necessary service. A finding of such imminent threat and the specific reasons for the finding must be made in writing by the agency adopting such rule and shall be approved by the mayor before such rule may be made effective. In the event that an elected official other than the mayor has the authority to promulgate rules, such official may make such findings without prior mayoral approval. The rule and accompanying finding shall be made public forthwith and shall be published in the City Record as soon as practicable. Agencies shall also electronically transmit all emergency rules adopted pursuant to this paragraph to the office of the speaker of the council, the council’s office of legislative documents, the corporation counsel, each council member, the chairs of all community boards, the news media and civic organizations, as such term is defined in subdivision b of this section, no later than the date the emergency rules are transmitted to the City Record for publication pursuant to this paragraph.  

§3.  This local law shall take effect ninety days after its enactment into law.
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