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PROPOSED 

INTRO. NO. 176-A:     
By Council Members Comrie, Nelson, Sears and The

Speaker (Council Member Miller), Baez, Brewer, Clarke, Felder, Fidler, Gennaro, Gerson, Jackson, Jennings, Katz, Koppell, Lopez, Monserrate, Perkins, Quinn, Reed, Rivera, Sanders, Seabrook, Stewart, Weprin, Yassky, Moskowitz, Addabbo, Barron, Gentile, Martinez, McMahon, Recchia, Liu.

TITLE:   


A local law to amend the administrative code of the city 





of New York, in relation to payday loans.

ADMINISTRATIVE
 

CODE:


Amends chapter 5, title 20 by adding a new subchapter 15.

PROPOSED

INTRO. NO. 177-A:             
By Council Members Comrie, Nelson, Sears and The

Speaker (Council Member Miller), Baez, Brewer, Clarke, Felder, Fidler, Gennaro, Gerson, Jackson, Jennings, Katz, Koppell, Lopez, Monserrate, Perkins, Quinn, Reed, Rivera, Sanders, Seabrook, Stewart, Weprin, Yassky, Moskowitz, Addabbo, Barron, Gentile, Martinez, McMahon, Recchia, Liu, Gioia and James.

TITLE:                                 
A local law to amend the administrative code of the city 

of New York, in relation to requiring institutions that provide payday loan or grant services and that conduct business with the city or its agencies, to provide clear and

conspicuous disclosure of interest rates and other charges in advertisements.

ADMINISTRATIVE              
CODE:
Amends subchapter 5, chapter 5, Title 20 by adding a new section 20-723.1.

PROPOSED

RESO. NO. 138-A:                  
By Council Members Comrie, Nelson, Sears and The Speaker (Council Member Miller), Baez, Barron, Brewer, Clarke, Felder, Fidler, Gennaro, Gerson, Gioia, Jackson, Jennings, Katz, Koppell, Lopez, Perkins, Quinn, Reed, Sanders, Weprin, Yassky, Addabbo, Foster, James and Liu.
TITLE:
Resolution calling upon the United States Congress to pass and the President to enact legislation to amend the current federal banking laws in order to better guard consumers from the potential risks of payday loans.

PROPOSED

RESO. NO. 246-A:               
By Council Members Sears, Comrie, Nelson, The Speaker (Council Member Miller), Barron, Fidler, Gennaro, Jackson, Jennings, Koppell, Quinn, Recchia, Sanders, Weprin, Yassky, Clarke, Gentile, James, Liu and Seabrook.

TITLE:                                    
Resolution calling upon the Metropolitan Transportation Authority and its subsidiaries to stop the practice of leasing advertising space to businesses providing payday loan services, and in the alternative, calling upon the Metropolitan Transportation Authority to require payday loan companies to disclose pertinent information in their advertisements.
INTRODUCTION

Today, the Committee on Consumer Affairs will hold a hearing on Proposed Introductory Bill Number 176-A (“Intro. 176-A”), a proposal to amend chapter 5 of title 20 of the Administrative Code.  The proposal would require certain “payday lenders” to provide a disclosure notice to each potential borrower so he or she will have a clear understanding of the loan’s terms.  The proposal would also require these payday lenders to monitor the demographics of the individuals taking payday loans and report that information to the Department of Consumer Affairs and the Council.  This will ensure better public education in the future.

The hearing will also include Proposed Introductory Bill Number 177-A  (“Intro. No. 177-A”), a proposal to amend chapter 5 of title 20 of the administrative code.  This proposal would require lending institutions that offer payday loan or grant services and advertise on city owned property, to provide clear and conspicuous language concerning pertinent information in advertisements, such as interest rates and fees, so that consumers comprehend the true costs of payday loans.

Additionally, today’s hearing will look at two resolutions.  Proposed Resolution 138-A calls upon the United States Congress to pass, and the President to enact, legislation amending the current federal banking laws to eliminate the loophole that permits out-of-state lending institutions to avoid state usury caps.  This legislation would protect consumers from the precarious costs associated with payday loans.


Lastly, Proposed Resolution 246-A calls upon the Metropolitan Transportation Authority and its subsidiaries to stop the practice of leasing advertising space to businesses providing payday loan services.  In the alternative, Proposed Resolution 246-A calls upon the Metropolitan Transportation Authority to require payday loan companies to disclose pertinent information in their advertisements.

DEVELOPMENT OF PAYDAY LENDING

The payday loan industry has grown rapidly since 1990 in the midst of concern from consumer advocacy groups, government officials and regulators.
  Thousands of borrowers seeking short-term loans have found themselves hampered by massive debt because of exorbitant interest rates, raising important consumer protection issues.
  By charging interest rates above New York State’s usury cap, often between 400 and 1,200%, a significant portion of the payday lenders continue to profit from these lending practices.
  Federal legislation permits out-of-state lending institutions to disregard New York State law with respect to usury limitations.  Further, an absence of adequate consumer protection legislation has enabled the payday loan industry to thrive and predatory lending practices to continue unabated.  

THE PAYDAY LOAN

Deferred deposit loans, referred to as payday loans, are small, unsecured cash advances requiring repayment within a short time period.  Fees on payday loans normally range from $15 to $30 on each $100 advanced.  However, due to the immediate duration of the loan, these fees often result in three or four-digit annual percentage rates.  Further, finance charges may escalate if loans are not fully repaid by the borrower’s next payday.
  For example, a typical payday loan applicant may borrow $200 with a 15-day term and a one two-week rollover (one month).  At a $17.50 charge per $100 with a $70 finance charge, the actual APR comes to 457% with a total payment of $270 for the $200 loan.               
In a typical payday loan transaction, the borrower provides the lender a post-dated personal check for the loan amount, plus interest and fees, and the borrower receives the loan amount from the lender in cash.  The lender then holds the borrower’s check for the contracted time period, usually until the borrower’s next payday, or a one or two-week period, thus the term “payday loan”.  When payment is due, the borrower may either redeem his or her check by paying the loan amount and all associated charges, allow the check to be cashed, or more commonly, refinance (“rollover”) the loan.  Naturally, rolling over the existing loan often requires the borrower to pay another fee.
  

Payday lenders do not generally permit partial or interim payments, therefore the consumer must often roll over the full loan amount by paying additional charges and extending the loan if he or she cannot redeem the check, or lacks sufficient funds in his or her checking account to cover the loan.  Payday lenders clearly have a pecuniary interest in encouraging borrowers to rollover loans.  In many cases, low or moderate-income consumers feel that they have little choice but to rollover when faced with the high cost of default.  Thus, the design of payday loan transactions is to trap borrowers in a cycle of perpetual debt.  

Further, the use of personal checks in a payday loan makes the practice inherently coercive because it places the borrower at risk and gives the lender enormous leverage.  Because the payday lender has a check to hold over the consumer, the lender knows that they will receive payment before any other debt obligation.
  

THE LURE OF PAYDAY LOANS

While payday loans may hold severe financial consequences for borrowers, proponents argue that the industry provides emergency credit in the absence of other choices.  For example, many banks no longer issue loans of under $500, therefore a consumer who fails to qualify for a traditional line of credit must seek alternatives.  Proponents claim that low- income individuals who qualify for standard lines of credit may not fare much better considering credit card companies charge significant late fees and finance charges.  

Further, most payday lenders only require that a borrower demonstrate employment or document a regular income stream, along with a personal checking account and valid identification to receive a payday loan.  Upon proper documentation, a payday loan applicant may receive funds in thirty minutes.  Further, payday lenders do not review full credit histories, but merely rely on consumer information services offering a credit score.  Accordingly, the convenience and accessibility of payday loans are a very appealing means for obtaining cash between paychecks for many low-income individuals.  However, as many people persuaded to obtain payday loans discover, these advances actually provide more than they promise, including high costs and a repeating cycle of debt.
BACKGROUND ON PAYDAY LOAN INDUSTRY


In the early 1990’s, payday loans were primarily offered by small, independent check cashing outlets and pawn-shops offering check cashing services.  By the mid-1990’s, the industry had developed to include larger regional, national multi-service or mono-line payday loan providers.  Unlike multi-service providers that offered payday loans along with various other services, mono-line entities, which demonstrated  tremendous growth in the past decade, offered only payday loans.  

Although payday lending is effectively prohibited in states with usury ceilings, payday loans still continue to thrive due to Federal regulations that enable state and nationally charted banks to export their home interest rates into any state in which they conduct business.  Recently, several foreign-state banks have contracted with large, multi-service entities and smaller, mono-line businesses to offer payday loans in states like New York that have usury ceilings that would make payday loans cost-ineffectual.  Non-bank companies that offer payday loans in New York State, even if a Licensed Lender under article 9 of the Banking Law, may not charge an annual interest rate that is in excess of 25%.
  However, as noted, banks that offer these loans may export the interest rate permitted in their home state.
  There are approximately a dozen commercial banks in the United States that fund the origination of payday loans under agreements with multi-line or mono-line entities.  Therefore, despite their flagrant violation of New York usury prohibitions, payday loans have proliferated because lenders can sidestep the state usury cap by partnering with out-of-state banks that are bound only to the usury laws of the state where the bank is headquartered.

County Bank, of Rehoboth Beach Delaware, is one of the foremost out-of-state banks to fund payday loans through outlets in New York and other states.  As Delaware has no usury cap, lenders may charge whatever the market will endure. 
  Consequently, like other out-of-state banks, County Bank grants loans under the laws of its home state, thereby avoiding New York’s 25% interest cap.
  Frustrated by state regulations, payday lenders have successfully partnered with a few federally insured depository institutions to make loans that avoid state fee limitations.  In response to these legally and professionally irresponsible tactics, a number of states have raised challenges against these “rent-a-bank” payday lenders.
  However, as long as these out-of-state banks are permitted to export the interest rates by federal law, they will continue to evade state usury laws and trap individuals into unconscionable and burdensome loans.

PAYDAY LENDERS TARGET VULNERABLE CONSUMERS 

Vigorously advertised in New York City, payday loans are regularly marketed as a swift and simple means to obtain cash.  However, the ease with which such loans may be obtained belie the potentially devastating consequences on an individual’s finances.  Payday lenders routinely target individuals without access to affordable credit in dire need to meet immediate financial obligations.  For many who live paycheck-to-paycheck and face mounting debt, payday loans may appear to be an attractive short-term solution to their financial difficulties.  As a result, many hard-working lower and middle-income families, as well as college students and senior citizens living on fixed-incomes, are often vulnerable to these burdensome, high-interest loans.  

Additionally, payday loan advertisements often fail to disclose material terms of the cash advance, preventing applicants from fully comprehending the true costs of these loans.  Although the actual lending agreement states the loan terms in fine print, the printed advertisements are often misleading, lacking clear and conspicuous disclosure of material information, such as interest rates and other charges that may be incurred.  For people unfamiliar with technical financial terms, their ability to make fully informed decisions is seriously diminished.  The borrower’s monetary need and minimal financial literacy combined with the lenders’ tempting advertisements often lead to disastrous results for many consumers.  Consequently, those New Yorkers who can least afford to repay the loans are ensnared by unscrupulous lenders in a cycle where the borrower has no alternative but to take out new loans to cover existing debts, potentially ruining a person’s creditworthiness. 

BACKGROUND AND INTENT – PROPOSED INTRO. NO. 176-A

The payday loan industry has grown significantly during the last decade, both nationally and in New York City.  The Council finds that many payday lenders are exploiting New Yorkers.  Such lenders, which may do business as storefront establishments, by mail, the internet or by telephone, typically target working class communities and are charging exorbitant interest and fees for short-term loans.  
   
State law restricts the interest rates and fees that can be levied in most circumstances.  However, many states set exceedingly high usury caps.  Furthermore, some states, including Delaware, set no limit whatsoever on interest rates.  Accordingly, a bank chartered in Delaware may import that state’s law and charge New Yorkers virtually any interest rate it wishes.

Due to a myriad of State and Federal laws and regulation, municipalities are severely restricted from imposing safeguards on payday lenders offered by a nationally or state chartered lending institution.  However, the Council finds that it is essential to act where it can in this area and impose strict disclosure requirements upon any firm, partnership, trust, association, corporation or other legal entity that elects to engage in the legally and professionally questionable practice of payday lending, as permissible by law.
  Accordingly, Proposed Intro. No. 176-A would require certain lenders, as defined in the bill, to provide a disclosure notice to each would-be borrower so that he or she has a clear understanding of the lender’s operations and intentions.  Prior to any consumer entering into a payday loan, the lender or loan provider must supply the consumer with a written disclosure, in both English and Spanish, in at least 20-point type, divulging detailed terms of the loan.

It shall be the responsibility of the loan offerer/provider to properly and accurately complete the required disclosure with the relevant information for each consumer and, further, to ensure that the completed disclosure form is signed by the consumer before he or she enters into the payday loan.  In addition, the Council is requiring payday lenders subject to this legislation to provide both the Department of Consumer Affairs and the Council with demographic information on the individuals taking out payday loans to ensure better tracking and public education in the future.  

BACKGROUND AND INTENT – PROPOSED INTRO. NO. 177-A


Consistent with the intent of Proposed Intro. No. 176-A, this proposal would require institutions that provide payday loan or grant services, and advertise on City property, to provide clear and conspicuous disclosure in advertisements regarding material terms, including interest rates, and other charges, so that consumers understand the true costs of these loans.  Any business or financial institution which promotes its payday loan services via a unit or units of advertising space, and which, because of the application of other state or federal law, is exempt from the fee limitations of New York State, and charge interest, fees and other charges greater than those authorized in New York State, would be required to comply with a number of disclosure requirements with respect to print advertisements.  Among those terms that lenders would be required to disclose are: the maximum annual percentage rates (APR), transaction fees, rollover costs, lender’s fees and other possible charges.  The advertisement would also be required to disclose:  the state in which the lender is chartered; the fact that the applicant would need to supply personal information; and a contact number where a consumer may direct complaints against the lender, such as the New York State Banking Department hotline.  

PROPOSED RESOLUTION 138-A


Proposed Resolution 138-A calls upon the United States Congress to pass and the President to enact legislation to amend the current federal banking laws in order to better protect consumers from the exorbitant interest rates and fees charged by payday loan lenders.  Currently, payday lenders may avoid state usury caps by partnering with banks, which are only subject to the usury laws in the state in which the bank is headquartered.  Adequate legislation could close this loophole by prohibiting out-of-state companies and banks from avoiding state usury laws.
PROPOSED RESOLUTION 246-A


Proposed Resolution 246-A call upon the Metropolitan Transportation Authority and its subsidiaries to stop the practice of leasing advertising space to businesses providing payday loan services.  In the alternative, Proposed Resolution 246-A calls upon the Metropolitan Transportation Authority to require payday loan companies to disclose pertinent information in their advertisements.
� The Community Financial Services of America (“CFSA”), a trade association of the payday loan industry, projected that about 180 million payday loans with a gross dollar volume of $45 billion would be originated throughout the United States during 2002.


� Nationwide, the Fannie Mae Foundation estimated in August 2001, that there are 55 million to 69 million payday loan transactions a year, with a volume of $10 billion to $13.8 billion, producing $1.6 to $2.2 billion in fees. Carr, James H. and Jenny Schuetz, “Financial Services in Distressed Communities: Issues and Answers,” Fannie Mae Foundation, August 2001, p. 10.


� According to a 2000 Public Interest Research Group survey of 230 payday lenders in 20 states, the annual percentage rate (APR) on payday loans was 474%.


� Ibid.


� The Illinois Department of Financial Institutions conducted a study of licensees and found that the average customer had thirteen loan contracts present in files.  The Illinois DFI report to the Illinois Senate concluded that customers are “captive” when unable to end the cycle of rolling over their accounts due to the excessive costs. “Short Term Lending Final Report.” Illinois Department of Financial Institutions, 1999, p. 31.


� A number of states prohibit lenders from bringing criminal prosecution for non-payment of a loan, however many consumers are unaware of this protection.


� Criminal law sets the usury cap at 25%. § 190.40 of N.Y. Penal Code.


� See, e.g., Hudson v. ACE Cash Express, Inc. No. IP-1336-C H/S, 2002 U.S. Dist. LEXIS 1126 (S.D. Ind. May 30, 2002), holding that a national bank based in California could lawfully “export” its rates to Indiana residents, dismissing plaintiffs’ TILA, RICO and state law claims on federal preemption grounds.


� While in most states a non-bank teams up with an out-of-state bank to provide payday loans, New York City has a somewhat unique situation in that the provider bank, primarily County Bank of Rehoboth Beach, does not operate so much through any type of conduit or stand-alone outlet.  Rather, instead of a physical presence in the City, payday loan advertisements direct would-be applicants to a telephone number and internet site where they can then apply for payday loans.


� § 190.40 New York State Penal Code. New York’s 25% APR criminal usury cap.


� State officials in Colorado, Ohio and Maryland, among others, brought charges against rent-a-bank payday lenders.  Class action suits were brought in states including Maryland, Texas and Florida. Consumer Federation of America, found at <www.consumerfed.org >.  Recent settlement in class-action suit that alleged that Indiana payday lenders charged more than the maximum 36% APR under Indiana’s consumer credit code. Chris O’Malley, “Payday lender deal to fund financial education,” <www.indystar.com/print/articles/5/065695-1645-031.html>.


� Under Proposed Intro. 176-A, “any firm, partnership, trust, association, corporation or other legal entity that accepts federally insured deposits, such as national banks, state chartered banks, or savings and loan associations, or any individual, firm, partnership, trust, association, corporation or other legal entity regulated by or subject to the rules and regulations of the Board of Governors of the Federal Reserve System, Office of the Comptroller of the Currency, Federal Deposit Insurance Corporation or Office of Thrift Supervision of the Department of the Treasury” is not subject to this legislation.
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