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TITLE:
To amend the administrative code of the city of New York, in relation to the sale of tax liens.

ADMINISTRATIVE CODE:
Amends subdivisions a, a-1, a-2, a-3, and b of §11-319 of the Code, amends subdivisions b, c, and d of §11-320 of the Code, amends subdivision a of §11-245.8 of the Code, amends  §11-322 of the Code, adds subdivisions a-4 and a-5 of §11-319 of the Code, and adds subdivisions g and h of §11-320 of the Code.


On Wednesday, March 2, 2011 the Committee on Finance will consider Proposed Int. 26-A, a local law to amend the Administrative Code in relation to the sale of tax liens.   

BACKGROUND/ LIEN SALE HISTORY

A lien is a legal claim against real property for unpaid property taxes, water, sewer or other property charges, as well as the interest due on these taxes and charges.
  When outstanding amounts have been delinquent for a legally specified period of time, and the City has mailed notice to the property owner, the City of New York is allowed to sell the lien(s) to an authorized third party, who becomes the “tax lien purchaser”.
 The new tax lien purchaser then has the authority to collect the money that was previously owed to the City, plus other fees and interest.


In the spring of 1996, the Council adopted Local Law No. 26 of 1996, which provided that “a tax lien or tax liens on a property or any component of the amount thereof may be sold by the city when such tax lien or tax liens shall have remained unpaid in whole or in part for one year, provided, however, that a tax lien or tax liens on any class 1 property or on class 2 property that is a residential condominium or residential cooperative, as such classes of property are defined in subdivision 1 of section 1802 of the real property tax law, may be sold by the city only when the real property tax component of such tax lien or tax liens shall have remained unpaid in whole or in part for three years....”   Local Law No. 26 did not permit the City to sell any tax lien or tax liens that did not contain a real property tax component.  In other words, tax liens on any property that were comprised solely of unpaid water and sewer charges and/or non-property tax lienable charges could not be sold by the City.
  


Local Law No. 26 also provided the Commissioner (“the Commissioner”) of the Department of Finance (“DOF”) with the authority to determine the pool of tax liens that would be sold.  According to the Administration, selection of the pool was based on factors such as the financial goals of the City, housing policy and marketability.  In addition, the Commissioner had the authority to sell tax liens “either individually, in combinations, or in the aggregate...” and to establish the terms and conditions of any tax lien sale.  The authority to sell tax liens under this legislation was to sunset on December 31, 1997.


In 1997, and again in 2001, the Council enacted legislation that extended the Commissioner’s authority to sell tax liens.
  Together, these local laws excluded property owned by a company organized pursuant to article XI of the State Private Housing Finance Law, and 

allowed the sale of class 4 property liens with only a water or sewer component so long as the property was in arrears for a minimum of one year.   In 2006, after a series of amendments and extensions, the tax lien program, pursuant to Local Law 2 of 2006, was extended until August 31, 2006.
 

On October 22, 2007, the Committee on Finance held an oversight hearing to examine the billing practices and collection performance at the Department of Environmental Protection (“DEP”), and how and when they planned to implement the recommendations set forth in a report issued by the consulting firm, Booz Allen Hamilton.
  According to the report, several factors contributed to the lower than expected rate of collection, including DEP’s inability to effectively collect overdue bills.


According to the report, DEP relied on the following enforcement tools to recover past-due revenue: service termination (available for some accounts, not all), dunning notices, low and high volume outbound calling, and the sale of water and sewer liens.
  Pursuant to Local Law 2 of 2006, the liens on real property tax class 1 properties and In order for Tax Class 1 properites , class 22 co-ops and condos were eligible for lien sales with a minimum of three 3 years in arrears on property taxes only.  Class 2 rental properties, class 3 utility properties and class 4 commercial and industrial properties were eligible for lien sales with a minimum of one year in arrears on property taxes.
 If the properties had other outstanding liens, like water and sewer charges, those liens were included in the lien sales.
  However, a Lloophole in the law allowed class 1 properties and class 21, 2 co-ops and condos to bypass the lien sale by paying their outstanding property taxes only, even if there were have outstanding water and sewer liens.
 Though the water lien sale was viewed as a tremendous enforcement tool for delinquent bill payers, DEP’s authority to sell water and sewer liens expired on August 31, 2006.
  Subsequent to the expiration of the Commissioner’s authority to sell tax liens, DEP lacked the enforcement power to collect delinquent bills and thus did not have sufficient revenue to operate the Water System.
  As a result, the Administration sought to propose an 18.5 percent increase in water rates for Fiscal Year 2008.

Stand Alone Water Liens

In order to increase revenue collection and prevent the 18.5 percent mid-year increase, the Administration and the Council agreed to extend the DOF Commissioner’s authority to sell tax liens and authorize the City to conduct stand-alone lien sales of delinquent water and sewer charges on certain residential properties.   Local Law 68 of 2007 reauthorized and extended the Commissioner’s authority to sell tax liens based on delinquent property taxes or delinquent water and sewer charges until December 31, 2010.
  The legislation also included the authority to conduct lien sales of delinquent water and sewer charges independent of other delinquencies, provided the water and sewer charges had been delinquent for at least one (1) year and equal to or exceeding $1,000.  Under Local Law 68, all single family homeowners in class 1, and certain senior citizen, disabled and low income homeowners owning two or three family property in class 1 were exempt from the sale of water and sewer liens.

By circumventing the need for an 18.5 percent mid-year rate increase, the City taxpayers were able to save approximately $63 per single family home.    As an additional safeguard for DEP customers, the Administration and the Council entered into an agreement in the form of a Memorandum of Understanding (“MOU”), which among other things provided for the creation for a Payment Incentive Program (“PIP”) and the creation of an Ombudsman Unit. 

OVERVIEW OF LIEN SALES

The City, together with its financial advisors, sells the liens to an independent private entity, the lien sale Trust.  The Trust packages the liens into security-backed assets, which are sold to investors on the private placement market.  The Trust pays the City a certain portion of the value of the liens upfront, usually around 90 percent of the lien value.   At this point, the City no longer “owns” the liens and has no role in the post-lien sale process. The Trust hires private collection agents or servicers to collect the debt from the owners and to handle foreclosure proceedings and property auctions.

The money raised by the issuance of the bonds (as well as a subordinated note issued by the Trust) is then used to acquire a portfolio of tax liens which include City of New York liens (property tax liens), Water Board liens and Business Improvement District (“BID”) liens.  The City, the Water Board and the BIDs retain a residual interest in the Trust.  The Trust hires one or more servicers to work with delinquent property taxpayers to help them pay off their tax liens.  Proceeds received by the servicers are first used to pay off the senior notes held by the institutional investors.  After these have been paid off, the City, Water Board and BIDs begin to have their subordinate note paid down.

FEBRUARY 18, 2011: PROPOSED INTRO. 26-A
On February 18, 2011, the Finance Committee held a joint hearing with the Committee on Community Development to consider Proposed Int. 26-A. 

MARCH 2, 2011 PROPOSED INT. 26-A
Since the February 18, 2011 hearing, amendments to Proposed Int. 26-A have been made to address issues raised by the Administration, as well as incorporate suggestions from elected officials, community organizations, and members of the public. 
Below is a comprehensive list of the provisions of the bill.  This bill would improve the lien 
sale process by:

Current Law
Currently, owners of Class One homes (1-, 2- and 3-family homes) and owners of Class Two co-ops and condos must be three years in arrears on property tax to be included in property tax lien sales.  Owners of Class One single-family homes are exempt from water and sewer-only lien sales; owners of Class One two- and three-family homes and owners of Class Two co-ops and condos must be at least one (1) year in arrears and $1,000 or more to be included in water and sewer-only lien sales.  Owners who are currently exempt from the property tax lien sale include: Class One residential property owners are excluded if receiving a qualifying exemption (Senior Citizens Homeowner Exemption, Disabled Homeowner Exemption, Circuit Breaker); Owners that are exempt from water and sewer lien sale include: all single family homes and 2- and 3-family homes receiving a qualifying exemption. All HDFC buildings are also exempt from lien sales.  

PROPOSED INT. 26-A

This Legislation would maintain the current provisions for real property tax liens.  Water and sewer lien sales would continue to exclude single family homes and exclude 2- and 3-family homes if they are receiving a qualifying exemption.  The threshold to be included in the tax lien sale would increase for water and sewer liens to 1 year and $2,000 for 2- and 3-family homes, while all other properties would remain at the threshold of 1 year and $1,000.  In addition, certain properties receiving an enhanced Veterans Exemption would be excluded from future property tax and water and sewer lien sales, and the legislation would codify the current practice of excluding properties owned by active-duty military personnel.  

Stand Alone Charges

This legislation would also authorize the sale of liens placed by the Department of Housing Preservation and Development for Emergency Repair Program (ERP) charges accrued since January 1, 2006, and Alternative Enforcement Program (AEP) expenses and fees when such liens are at least 1 year old and total at least $1,000 Residential Class One properties with the exception of non-owner occupied 3-family homes that are in the AEP program would be excluded.
Housing Development Fund Corporations (HDFCs)

This legislation would allow the inclusion of HDFC rental buildings in lien sales beginning January 1, 2012,  with a threshold of 2 years and $5,000.  The legislation requires the Commissioner of Housing Preservation Development (HPD) to notify building owners of the Finance commissioner’s authority to sell such liens by May 1, 2011.  HDFC co-ops or condos would continue to be excluded from lien sales.
Notification Provisions

This legislation codifies the current practice of first-class mail notification to property owners at 90, 60, and 30 days prior to the lien sale date, and adds a 10 day mailing, in addition to the publication at 90 and 10 days before lien sale.  In addition, bi-annual (October and January) statements and all lien sale notifications are to include: 1) qualifying exemption information, 2) payment plan availability, 3) ombudsperson contact information, 4) a lien sale process description.  Statements and notices must be in Chinese, English, Korean, Russian, or Spanish if requested by owner, or if DOF has reason to believe that is the property owners’ primary language.  Post-sale notifications are to include contact information for the DEP and DOF ombudsperson.  

Eligibility Determination
This legislation would require the City to provide an exemption eligibility checklist to help make homeowners aware of qualifying exemptions that would exclude them from the lien sale. The checklist would be included in any mailing to a delinquent taxpayer, and with all notices to homeowners whose properties have been included in a lien sale notification list.  Upon receipt of an eligibility checklist, or other communication indicating possible exemption eligibility of a property owner, DOF must follow prescribed steps to provide the homeowner with application forms for the appropriate exemption.  DOF is to provide a list to the Council of property owners who returned an exemption eligibility checklist but not a completed application 30 days prior to the lien sale, and again 30 days after the lien sale.  Property owners who have communicated to DOF their possible eligibility prior to the lien sale have 90 days from the lien sale date to submit an exemption application. 

Upon request, DOF shall provide prompt assistance to any homeowner in completing their exemption application.
Payment Plan

Under current law, there are no provisions for payment plans, which are established at the discretion of the Finance and DEP commissioners.  The legislation would establish a standard plan for all lien types with no down payment requirement and a minimum 8-year and maximum 10-year repayment period, unless the property owner specifies otherwise.  Defaults on a payment plan would bar future payment plan for 5 years, unless the default is cured before lien sale, or the homeowner is able to demonstrate extenuating circumstances, to be defined by rule.  

Lien Servicers 

This legislation would make the interest rate servicers charge after a lien is sold correspond to Banking Commission rates for delinquent property taxes, adopted annually, and currently 9 percent for properties with assessed value up to $250,000 and 18 percent for properties over $250,000 in assessed value.  This legislation would also require an itemization of taxes, interest, and fees on servicer bills and make all fees reasonable and bona fide, and in the case of attorney fees, customary.  The servicer also must include language in all communications regarding: 1) availability of forbearance agreement, 2) explanation of the role of the lien servicer, and 3) servicer and City ombudsperson contact information.  

Dispute Process and Monthly Billing
This legislation would require that DOF, DEP, and HPD promulgate by rule a description of their existing processes for disputing the validity of any taxes or charges that are subject to the lien sale.  For DOF the dispute status and estimated time of resolving the dispute will be placed on the tax bill. For DEP the dispute status and estimated time of resolution will be accessible in the customer’s secure on-line account.  In addition, the legislation would mandate that beginning on January 1, 2012 individuals who have entered into a payment plan for delinquent water and sewer charges who have AMR (automated meter reading) will receive a single consolidated bill from DEP for both current and delinquent charges.  

Reporting

HPD must provide to the Council within 120 days of when a lien is sold a description of the criteria used to remove properties from the lien sale list at the commissioner’s discretion. HPD must also provide the Council with a list whenever liens sold on HDFC rental properties or for ERP and AEP liens result in a foreclosure, a transfer of title, or a new owner of record after the initial lien sale notification.

DOF must provide the Council within 120 days of when a lien is sold, a description of the disposition (whether an owner entered into a payment plan, whether the  owner paid in full, whether they were distressed, etc.) of properties that were on the initial lien sale notification list.

CHANGES TO PROPOSED INT. 26-A CONSIDERED ON FEBRUARY 18, 2011
On February 18, 2011, the Finance Committee held a joint hearing with the Committee on Community Development to consider Proposed Int. 26-A. That legislation has since been adjusted based on information gained in that hearing and in subsequent discussions. The provisions changed from the February 18 draft of the bill are listed below. 

 

(1) The increase the delinquency threshold for two- and three-family homes in class 1 that can be included in the water lien sale from 1year/$1,000 to 2 year/$2,000 was amended to be an increase to 1 year/$2,000.

(2) The inclusion of the ERP and AEP charges as a stand-alone lien had a threshold for eligible property types (all non-Class one properties and 3 family homes not owner occupied and in the Alternative Enforcement Program) originally set at 2 years/$2,000. This threshold has been amended to 1 year/$1,000.

(3) The inclusion of the veteran’s exemption (alternative, regular, and gold star) and the New York State Enhanced STaR exemption with maximum incomes of up to $55,000 from property tax liens, water only lien, and emergency repair liens sales and subsequent tax liens from the list of qualifying exemptions that exempt a property from the lien sale was amended to limit the inclusion of the veteran’s exemption to those who served in combat or were disabled. Also, active military personnel who are currently receiving a benefit from the Department of Finance pursuant to benefits pursuant to DOF 05-3 memorandum in accordance with the provisions of Service members Civil Relief Act and the Soldiers’ and Sailors’ Civil Relief Act, section 314 of the Military law has been added. The Enhanced STaR provision was removed.

(4) The extension of the time when homeowners first receive notice of the sale to the date of the sale from 90 days to 120 days via certified mail return receipt was amended to codify the mailings at the 90 day and 60 day notice point that are current practice, but not required in law, and add a new mailing at the 10 day notice point in addition to the publication currently required at 10 days prior to the lien sale.
(5) The requirement of quarterly mailings with lien sale process information, and exemption information, with relevant contact information was replaced with a bi-annual mailing of the same information.
(6) Specifically require the employees of DEP and DOF who have been charged with dealing with inquiries from homeowners whose liens have been sold to serve as a liaison between an owner and the purchaser of such tax lien or liens to assist in the satisfaction of the tax lien or liens has been replaced by a requirement that the servicer include information on: 1) the availability of forbearance agreements, explanation of roles of lien servicer and City ombudsperson, and  contact information for servicer and City ombudsperson.

(7) The classification of liens on properties owned by individuals who are eligible for a qualifying exemption, but not enrolled in the program, as defective has been replaced with a more robust and target outreach effort to identify potentially eligible property owners (for more detail, see text under caption “Eligibility Determination” on page 8 of this report)
(8) The requirement of the DOF commissioner to remove charges that are in dispute from the sum used to compute lien sale eligibility.  This current legislation removes this provision. 
(9) Requiring DOF to establish a means-based payment plan for property owners noticed for sale for delinquent property taxes, water and sewer charges, or emergency repair charges has been replaced by a codified payment plan that requires a zero down payment and at least an eight year payoff period (for more detail, see text under caption “Payment Plan” on page 9 of this report).
(10)  The requirement that DOF, within  30 days of when a lien is sold, to provide to the Council a description of the disposition of all properties on the initial notification list, has  been amended to require the report to be received within 120 days of the lien sale.

� See generally, NYC Administrative Code, Title 11, Chapter 3.


� See NYC Administrative Code § 11-332.


� See id.


� See Local Law 2 of 2006, as codified in  NYC Administrative Code § 11-319 (a). 


� See Local Law 98 of 1997 and Local Law 26 of 2001.


� See NYC Administrative Code § 11-319(b). 


� See NYCC Finance Committee “Update on customer service, billing practices and collection performance at the NYC Department of Environmental Protection,” October 22, 2007.


� Booz, Allen, Hamilton, “NYC DEP Bureau of Customer Services (BCS) Best Practices Customer Service Model Design Project Report,” Summer 2007.


� See id. at 58.


� See NYC Administrative Code § 11-319(a)


� Id.


� In Local Law 36 of 2001, the loophole was closed for class 4 properties.    Loophole closed for class 2 rentals and class 3 properties (utilities). (I need to check the law lang for loophole closer.)peT is permi 4


� NYC Administrative Code § 11-319(b). The legislation sunset on August 31, 2006. 


�DEP is responsible for the System's  operation, maintenance and improvement.  See §1403 of the New York City Charter, NYS  Public Authorities Law § 1045-i [2] [vii].


� See Local Law 68 of 2007.


� The legislation excluded all class 1 owners receiving the Senior Citizen Homeowner Exemption, the Disabled Homeowner Exemption, and the State Personal Income Tax Circuit Breaker; accelerated the sale of property tax liens on certain properties that are deemed abandoned after 18 months in arrears on property taxes, rather than three years; created an ombudsman unit within DEP; and extended the lien sale notification period from 60 days to 90 days.  





� Specifically, according to the terms of the MOU, DEP agreed to: provide to the Council quarterly reports detailing a wide range of performance factors, beginning July 1, 2008; create a PIP, which for residential home customers owing $1,000 or more for one year or longer, will forgive all late charges, and caps utility charges at $2 per day; establish an Ombudsman Unit, beginning January 1, 2008 that will be responsible for providing special assistance to all account holders facing a lien sale and undergoing the lien sale process; install top receivers and account-based transmitters in the  Spring 2008; and convert to monthly billing rather than quarterly billing by the Spring of 2011.
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