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INTRODUCTION

On March 30, 2016, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, will hold a hearing entitled “Examining the Civil Service System.” Invited to testify are Lisette Camilo, the Commissioner of the Department of Citywide Administrative Services (“DCAS”), representatives from the New York City Central Labor Council and District Council 37 (“DC37”), and other labor union representatives, as well as additional interested parties.
This hearing will generally address the Civil Service System, with a focus on the revised plan to address the issue of provisional employees; a five-year plan to address this issue was approved on October 22, 2008 (the “Provisionals Reduction Plan”), which has subsequently been extended through 2016. The length of time that it takes for eligible lists to be generated after a civil service exam will also be discussed. Further, the hearing will discuss the “1-in-3” rule regarding selection of civil servants off of civil service lists.

The Civil Service & Labor Committee has previously held hearings on the Provisionals Reduction Plan. The first hearing was June 11, 2008, shortly after the proposed plan was released on March 28, 2008. The Committee received an update from DCAS representatives on its progress with implementing the plan at a hearing on June 15, 2010. The Committee received additional updates on March 16, 2012, October 29, 2013, and November 9, 2014 the latter two hearing being after the five-year plan should have been completed; however, the State has granted the City more time.
BACKGROUND
DCAS Human Capital Division

The Human Capital Division of DCAS is responsible for City personnel. According to the DCAS website, the division is: 

· Responsible for maintaining the municipal civil service system and providing personnel-related shared services for City agencies.

· Responsible for working to satisfy the Provisional Reduction Plan regarding provisional appointments.

· Recruits and identifies the best-qualified candidates for City employment in a manner consistent with the State Constitution, Civil Service Law, and laws governing equal opportunity employment.
· Establishes qualifications for positions; develops, validates, administers, and rates competitive civil service examinations and certifies lists of eligible applicants; audits all appointments and promotions, tracks citywide vacancies and, when necessary, oversees layoffs; evaluates and administers Citywide personnel policies and programs.

· Conducts professional development and employee training programs;

· Oversees the expansion and maintenance of the New York City Automated Personnel System (NYCAPS), a centralized state-of-the-art automated personnel system for managers and employees to access and manage personnel and benefits information including Employee Self-Service.

New York City’s Civil Service System

According to its website, the mission of the New York City Civil Service Commission is, “to provide a fair and efficient forum for the adjudication of appeals and to assure that the treatment of civil service applicants and employees is consistent with civil service laws and the rules and regulations of the City of New York.”
 It also, “hears and decides appeals by applicants who have been disqualified for appointment to civil service positions….[And,] hears and decides appeals by City employees who were disciplined by their employing agency. [It] may affirm, modify or reverse the decisions that are appealed to it.”
 And, “[f]urthermore, the Commission may conduct reviews and studies of the administration of City personnel.”

 
The majority of City jobs are part of what is called the competitive class. To be permanently appointed to one of these positions, an applicant must take and pass a competitive civil service examination.
 Such exams are administered by DCAS at two computerized testing centers in Lower Manhattan and Downtown Brooklyn.
 

When City agencies need to hire people and no eligible lists for the title (lists of candidates who have passed an exam) exists, City agencies may “consider and appoint qualified individuals who apply directly to vacant positions to ensure that essential agency functions are executed. Qualified individuals may be provisionally appointed to a competitive position while awaiting an exam for their title or for a similar title.”

Appointments and Provisionals

New York State Civil Service Law contains requirements with respect to filling vacancies, holding civil service examinations and the use of, and time limitations on, provisional appointments. Civil service titles fall into one of four jurisdictional classifications: (1) competitive; (2) non-competitive; (3) labor; and (4) exempt.
 Under the New York State Constitution, competitive titles must be filled by competitive exams, which are used to create lists of eligible candidates for competitive civil service jobs.
 Lists are developed based on score. The lists expire after certain periods of time and on occasion do not have enough eligible candidates to fill existing vacancies.
 

When a dearth of eligible candidates exists, Section 5.5.1 of the Personnel Rules and Regulations for the City of New York provides for the appointment of provisional employees, who may serve for up to nine months, while a new civil service list is promulgated.
 As of December 31, 2015, the City had 22,205 provisional employees, the vast majority of which have served beyond the nine-month provisional service period, in many cases for numerous years. 
Long Beach Court of Appeals Decision


In May 2007, the Court of Appeals of New York issued a decision addressing the legality of provisional employees serving beyond the nine-month period. In the Matter of Long Beach v. Civil Service Employees,
 (hereinafter “Long Beach”), the Court refused to extend arbitration rights to provisional employees and held that the continued employment of certain provisional employees violated Civil Service Law § 65 and applicable regulations, as described briefly below. 
In March 2004, the New York State Civil Service Commission had issued a “Report on Merit System Administration for the City of Long Beach Civil Service Commission” that admonished the City of Long Beach for its poor control over provisional appointments.
 In particular, the report noted that a number of competitive class positions had been improperly filled with and retained by provisional employees. Following an investigation, the City of Long Beach determined that the continued employment of the provisional employees violated the Civil Service Law and terminated the employees. The Civil Service Employees Association filed grievances on behalf of the terminated provisional employees, alleging that pursuant to the terms of a Collective Bargaining Agreement between the parties, the employees were “tenured” and entitled to be rehired to another position.

The Court disagreed, holding that the relief sought on behalf of the provisional employees under the “tenured” provisions of the Agreement would violate the Civil Service Law and public policy. The Court stated:

Policy considerations warrant strict compliance by employers with the time limitations imposed under the Civil Service Law. Such limitations are necessary to insure adherence to the constitutional preference for merit selection. The failure to administer timely examinations prevents the identification and hiring of qualified candidates from eligible lists, as required by the Civil Service Law, and misleads provisional appointees into having expectations of continued employment beyond that permitted by law.

New York State Civil Service Law

Because of Long Beach, New York State Civil Service Law § 65(5)
 was enacted in 2007 to bring New York City, which has a significant number of provisional employees, into substantial compliance with the Civil Service Law within a reasonable time period. The law required DCAS to draft a binding plan, subject to approval by the State Civil Service Commission, under which the City and its related employers will achieve “substantial compliance” with the provisions of the Civil Service Law within five years of the effective date of the Plan.
 Substantial compliance means that “the total number of competitive class positions of the DCAS employers filled by provisional appointments that have continued beyond the [appointment period] . . . shall not exceed five percent,” as defined by § 65(5).
 Under the original plan if the State Civil Service Commission found that DCAS failed to comply with its reduction plan, it would notify DCAS of this finding, upon which DCAS would have had 30 days to respond. If the State Civil Service Commission found that DCAS was still not in compliance with the plan, it was authorized to take measures to ensure compliance at its discretion. This may have included precluding DCAS employers from hiring additional provisional employees, or “seeking equitable relief in a court action.” 
 The plan, however, has been extended.
Provisional Reduction Plan

On March 28, 2008 the City released its proposed Provisional Reduction Plan (“the Plan”) to comply with State law, which the State Civil Service Commission approved on September 22, 2008 and DCAS accepted on October 22, 2008.
 According to the Plan, as of December 31, 2007, the City’s workforce under the jurisdiction of DCAS included 190,860 employees classified in competitive class titles.
 Of these competitive employees, 36,855 employees (19.31%) were provisional.
 To achieve substantial compliance under § 65(5)(b), the City therefore is required to reduce the number of provisional appointees serving in excess of authorized timeframes to fewer than 9,500 by 2013.
 

The Plan sought to achieve this reduction through four key elements. First, DCAS planned to increase the number of competitive exams administered every year by nearly 17% from 120 to 140 exams per year.
 Second, DCAS planned to implement a number of classification and reclassification strategies, including consolidating titles within the same title series and broadbanding titles in different title series.
 Third, DCAS would propose legislation to have the administration of the New York State Civil Service Law for the New York City Transit Authority (“TA”) and the New York City Triborough Bridge and Tunnel Authority (“TBTA”) transferred to another civil service commission.
 Finally, DCAS planned to develop competitive examination formats that would enable the frequent administration of exams on a larger scale.


The Committee expects to question the DCAS Commissioner about the agency’s progress on implementing each of these elements at today’s hearing. 
Competitive Exams


A fundamental component of the DCAS Plan was the proposal to increase the number of competitive civil service exams that the City administers. In the five years of the Plan, DCAS planned to administer approximately 80 additional exams.
 During the first year of the Plan, DCAS planned to recruit and train new staff needed to administer and create these additional tests, while implementing the plan’s non-exam related components.
 In choosing the proposed order of exam administration, DCAS targeted titles that significantly impact City government administration, and titles that employ large numbers of provisional employees. 

DCAS projected in 2008 that the administration of these exams over the five-year Plan period would result in a decrease of approximately 18,300 provisional appointments, or 49.61% of the appointments that were in existence as of December 31, 2007.
 

In addition to administering more exams, DCAS suggested implementing measures to reduce the overall number of exam types that the City needs to administer to fill anticipated personnel needs, and to increase the frequency and accessibility of the exams administered. The proposed measures included administering generic managerial exams, item banking and utilizing computer based testing centers, each of which is described below. 

Generic managerial exams (“GMEs”) assess abilities that are required for a number of managerial positions. Even though one exam will be administered, the results would be used to generate civil service lists for a number of managerial titles. The use of GMEs is intended to reduce the number of competitive examinations administered by DCAS and alleviate the need for provisional appointments.
 DCAS has piloted GMEs,
 but considers this a long term project.


An item bank is a set of possible exam questions for a title.
 DCAS anticipated that developing a bank of exam questions would allow DCAS to prepare more exams, administer exams more frequently and prevent the need for provisional employees. Developing several hundred test items for each scheduled multiple-choice examination would allow DCAS to administer equivalent versions of these exams on a regular basis.
 

DCAS has also been developing Computerized Testing Centers (“CTCs”) to increase the availability of civil service exams.
 CTCs allow candidates to file for an exam at their convenience, take the exam and receive their scores immediately. More CTCs expedite the establishment of civil service lists, which will accelerate a corresponding reduction in provisional appointments. The first CTC opened in December 2007 for the daily administration of police officer exams.
 During the following six months, DCAS was to increase the number of exams offered at CTCs and open new facilities.
 A second CTC was opened in the Brooklyn Municipal Building in June, 2010.
 According to the DCAS Commissioner’s June 2010 testimony to the Committee, DCAS plans to have CTCs in all five boroughs,
 however nearly six years later, only the Manhattan and Brooklyn sites are operating.

Classification


DCAS proposed to consolidate several titles into one title where the knowledge, skills and abilities needed for the more senior titles are not fundamentally different than those in the lower titles.
 Consolidating certain title series and broadbanding titles where the work performed and salary range in two or more existing titles is substantially similar would result in the administration of fewer exams. Since a competitive exam is not necessary to assign incumbents in a title to a higher assignment level in that title, the need for competitive exams would be reduced. The proposed consolidation was projected to result in a decrease of 97 provisional employees. At the time of the last Committee hearing, 31 titles had been consolidated.


Broadbanding involves the collapsing of several salary grades into a few broad “bands” with significantly larger pay ranges. Combining such titles eliminates the need to administer largely duplicative exams for similar positions. DCAS projected that broadbanding competitive titles would result in a 0.46% decrease in the total number of competitive titles and would eliminate 33 provisional employees. 

DCAS planned to petition the State Civil Service Commission to reclassify competitive City titles as non-competitive when a title is substantially similar to a non-competitive State title. DCAS identified competitive titles that the agency claims should not require competitive examinations, particularly if a position requires a license or other certification. For example, the competitive titles of Emergency Medical Specialist (“EMT”) and Emergency Medical Specialist (“Paramedic”) require New York State certificates which indicate that an applicant has successfully completed a State approved training program and passed a certifying examination. DCAS proclaims that since EMTs and paramedics have already demonstrated their competency by achieving a certificate, these titles can be reclassified as non-competitive without compromising merit and fitness.
 DCAS projected that this reclassification would reduce the number of provisional appointments by over 7,300 (19.99%) and eliminate the need to administer 116 exams.

The reduction plan also anticipated reclassifying temporary titles to the competitive class, non-competitive class or exempt class, increasing caps on the number of employees that may serve in certain exempt titles, transferring provisional employees who are serving in eliminated titles into appropriate titles and classifying new non-competitive and exempt class positions. 
Transfer of Civil Service Administration for TBTA and TA


DCAS currently serves as the municipal civil service commission for two State Authorities under the umbrella of the Metropolitan Transportation Authority, the Transit Authority (“TA”)
 and the Triborough Bridge and Tunnel Authority (“TBTA”).
 As the municipal commission for these two State authorities, DCAS develops, administers and rates competitive examinations, and maintains eligible lists for civil service titles used by these agencies. 

DCAS has reported to the Committee that it has been working with the TA on proposing legislation to transfer the responsibility of the civil service administration for these State authorities from the DCAS to another commission.
 At the time the plan was released, there were 4,067 provisional employees working under titles administered by DCAS but working for the TA and TBTA.
 DCAS anticipated that transferring its responsibilities for the titles used by these agencies for these employees would result in an 11.04% reduction in the number of provisional employees and a 7.6% decrease in the number of exams that DCAS will develop and administer.

Former Commissioner Handy signed separate memoranda of understanding (“MOUs”) with the TA and TBTA, on May 2, 2011 and December 1, 2011, respectively, establishing an intention to transfer responsibilities for hiring, testing and maintenance of civil service lists from DCAS to the TA and TBTA.
 In addition, a bill establishing independent civil service commissions responsible for hiring, testing and maintaining civil service lists for the TA and TBTA, A06355/S04655, was referred to the State Assembly’s Committee on Corporations, Authorities and Commissions on March 25, 2013.

However, such legislation has not been consistently reintroduced and no such bill is currently pending in Albany. 
Additional Plan Requirements from the State Civil Service Commission


After DCAS submitted its proposed Plan in March, 2008, the New York Civil Service Commission requested additional information from DCAS, and then issued a letter with additional requirements for the Plan, including the following:

· Confirm the total number of competitive class employees and provisional employees, which will be used as a baseline.

· Adjust the performance targets in the Plan to specify all action to be taken within each of the six-month periods and the number of provisional employees to be resolved by each action.

· Provide a complete list of all titles to be examined within one year of the Commission’s written decision approving the Plan, in addition to the 20 additional titles per year.

· Certify any appropriate existing mandatory eligible lists against positions held by provisional employees, and thereafter make permanent competitive appointments as required by Civil Service Law § 65(3).

· Establish and certify eligible lists for examinations already completed against appropriate positions occupied by provisional employees, and thereafter make permanent competitive appointments as required by Civil Service Law § 65(3).

· Provide an implementation schedule for the 160 titles for which no action to reduce provisional appointments has been provided, to the extent practicable.

· Establish eligible lists for titles examined during the course of the Plan within 90 days of the completion of the subject examination. Mandatory eligible lists established during the course of the Plan shall be used to replace provisional appointments with permanent competitive appointments in accordance with Civil Service Law § 65(3).

· Confer with the Department of Civil Service to discuss and consider the use of payroll certification pursuant to Civil Service Law § 100 as one action to be used to limit the growth in provisional appointments.

· Establish and enforce a policy that limits the making of future provisional appointments.

· Report to the Commission every six months on its progress to implement the Plan on forms as prescribed by the Commission detailing the targets which were to be met during the reporting period, the progress made to meet the performance targets, contingency actions for the performance targets not met and performance targets to be met during the next reporting period.
 

·  Report on its progress with regard to the transfer of the TA and TBTA from its jurisdiction.

DCAS accepted the State Civil Service Commission approval of the plan on October 22, 2008.

Quarterly Reports from DCAS

Pursuant to the New York City Charter § 814(e), DCAS is required to submit a quarterly report regarding its Plan to the Mayor, the Council, the Civil Service Commission and the Equal Employment Practices Commission.
 These reports specify, by agency and by title, including temporary titles:

1. The number of provisional employees at the end of the second month of the quarter;

2. The length of time such provisional employees have served in their positions; and

3. The actions taken by the City to reduce the number of such provisional employees and the length of their service in such positions. 
The latest such report was received by the Council on December 31, 2015. In the summary of the report, DCAS stated:
· Since the previous quarterly report the number of provisionals had increased by 637 from 21,735 to 22,372;

· The number of provisionals without a permanent title increased by 508 and those with a permanent title increased by 129;

· The net increase came mainly from the hiring in the titles of Computer Specialist (Software) and Administrative Education Officer by the Department of Education and Public Health Nurse (School Nurse) and Public Health Assistant (School Health) by the Department of Health and Mental Hygiene, while small decreases occurred in a variety of titles across various agencies;’

· During the last reporting period, 15 exams were conducted, including those for the titles: Emergency Medical Specialist-Paramedic, and Occupational Therapist;
 and
· Finally, also during this time, 27 Civil Service lists were established and 129 certifications issued for 58 titles with provisionals serving.

Increased Numbers of Provisionals since 2013
After several years of reductions in the number of provisionals, the trend reversed during the quarter ending on February 28, 2013, when DCAS reported that the number of provisional had increased by 82, from 21,237 to 21,319.
 The number increased again over the quarter ending on May 31, 2013, when DCAS reported that the number of provisional City employees rose by 248, from 21,319 to 21,567.
 In the quarter ending August 31, 2013, the number of provisional employees again rose by 432, from 21,567 to 21,999.
 The following quarter’s numbers increased by another 480 to 22,479, as of November 30, 2013.
 As of the following quarter, ending February 28, 2014, the number of provisionals had risen by 326 to 22,805.
 And, finally, by May 31, 2014 the number had increased by an additional 196 to 23,001.
 
The September 30, 2014 report indicated that progress had again been made, when the number of provisions decreased by 62 to 22,939.
 This trend continued with a substantial reduction of 1,485 provisionals for a total of 21,454 as of December 31, 2014 report.
 The number of provisionals again started to rise by the next reporting period, increasing by 82 to 21,536 in the March 31, 2015 report.
 The number increased by another 105 provisionals for a total of 21,641 in the June 30, 2015 report.
 Another net 94 provisionals were indicated in the September 30, 2015 report.
 And, finally, as stated above, in the most recent report, the net increase was a very substantial 637 for a total of 22,372 provisionals.
 The next quarterly report is due on March 31, 2016, coincidentally the date of this hearing. 
de Blasio Administration’s Plan

On October 8, 2014, DCAS, under the leadership of Mayor Bill de Blasio submitted a proposed extension to the Provisionals Reduction Plan to the New York State Civil Service Commission. This plan includes, “[t]he administration of exams to transition approximately 7,000 provisional employees to permanent status [and] reclassification of civil service titles, affecting approximately 1,600 provisional employees” (i.e., converting such titles to be non-competitive).
 DCAS’s press release also stated that the title with the most provisional employees is Administrative Staff Analyst and that an exam for this title will be administered in 2015.
 The proposed steps do not differ significantly from the original 2008 plan, although divestment of TA and TBTA are not included in the proposed plan. The plan does, however, contain some detail, including a list of planned exams.

Civil Service Exam to Eligible List Timeline

According to the 2014 New York City Mayor’s Management Report, the number of days between administration of an exam and DCAS generating an eligible hiring list is 344 days.
 At the hearing, the Committee plans to discuss the reasons why it takes so long to generate eligible lists.

The length of time involved with this system can be very frustrating for potential employees to wait. In addition, DCAS does not provide a way for candidates to check the status of their application online.
1-in-3 Rule

Another issue this hearing will discuss, is the Civil Service “1-in-3 Rule.” According to DCAS, after each Civil Service exam is offered, the City establishes an “eligible to hire” list. “This list consists of all candidates who pass the exam by rank order and is available to each City agency with open positions in the corresponding title. Candidates are contacted for interviews as the needs of these agencies require. New York State Civil Service Law requires agencies to review the top three scorers remaining on the list for appointment to a vacant position, a procedure known as the One-in-Three rule. Usually, a list is active for four years.”


Use of this rule is controversial. According to Citizens Union, only four states still use the 1-in-3 rule, whereas must jurisdictions have transitioned to “band scoring.”
 

The City already implements a version of band scoring for Education & Experience exams, and many advocates for reforming the competitive exam scoring process prefer the band scoring technique. Band scoring establishes ranges which are statistically equivalent….A statistically equivalent set of scores means that the couple points difference in scores is not a meaningful difference in predicting a candidate’s qualifications. Proponents for switching to this technique argue that band scoring is a more equitable process and provides managers with a larger hiring pool to find the best match. On the other hand, unions and some City employees are vehemently opposed to this change. These individuals argue that band scoring leaves too much discretion to the manager and discourages candidates from studying hard for the exams (and thus new hires will be less knowledgeable on these job-related subjects). In essence, opponents to band scoring believe it is contrary to merit-and-fitness principles.


According to DC37, other problems with the rule are that it 
“creates opportunities for patronage, by allowing an agency head to pass over successful test-takers” and “[i]n the case of promotion exams, where employees have passed probation and served successfully in a lower title, using the one-in-three rule is especially unfair because promotion from within is one of the fundamental cornerstones of the civil service system.”
 In addition, “[t]he rule can also lead to a widespread reliance on provisional employees. If an employer applies the rule ruthlessly, an exam list can quickly be ‘exhausted,’ or used up, which may allow the agency to hire provisionals from the outside.”

CONCLUSION


Today’s hearing will review the current status of the Civil Service System with an emphasis Provisionals Reduction Plan, including the extension. DCAS has taken significant steps toward reducing the number of provisionals since the initial formulation of the Provisional Reduction Plan (from 36,855 in 2007 to 22,372 as of December 31, 2015). It seems clear that DCAS’s extended plan to reduce approximately 8,600 provisionals by the end of 2016 will fall far short of this goal, it is also apparent that the original goal of reaching 9,500 provisional employees is highly improbably. It does not bode well that the number of provisionals increased, in some cases substantially, for four quarters in a row. The details of this plan, as well as the reasons why it takes 344 days to generate an eligible list after administration of an exam, and an analysis of the 1-in-3 rule will be addressed at today’s hearing. 
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