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On January 14, 2003, the Committee on Environmental Protection held a hearing on Res. No. 652, a resolution that calls upon the New York State Department of Environmental Conservation to issue a heightened stormwater permit program for the East-of-Hudson area of the New York City Watershed and to designate the entire area as a municipal separate storm sewer system (MS4).  Upon consideration of information subsequently obtained, changes were made to Res. No. 652, which resulted in the creation of Proposed Res. No. 652-A.  Specifically, on January 8, 2002, the New York State Department of Environmental Conservation designated the entire East-of-Hudson area of the New York City Watershed as a municipal separate storm sewer system (MS4).  Therefore, the MS4 related portion of Res. No. 652 is unnecessary.  As such, Proposed Res. No. 652-A only calls upon the New York State Department of Environmental Conservation to issue a heightened stormwater permit program for the East-of-Hudson area of the New York City Watershed.

I. Storm Water and its Effects on Water Quality
New York City’s drinking water supply is a critical resource for eight million New York City residents, approximately one million residents of Westchester, Putnam, Ulster, and Orange counties, and a multitude of others who work in and visit the City throughout the year.
   The City’s surface (reservoir) water supply is primarily delivered from nineteen reservoirs (19) and three (3) controlled lakes within a 1,972 square-mile watershed that extends 125 miles north and west of the City.
  The Catskill/Delaware System, located in Delaware, Greene, Schoharie, Sullivan, and Ulster counties, west of the Hudson River, provides approximately 90% of the City’s surface water supply, while the Croton System, which includes twelve (12) reservoir basins in Putnam, Westchester, and Dutchess counties, east of the Hudson River, supplies the remaining 10%.
  It is important to note that the aforementioned counties from which the City receives its surface water supply are either heavily developed or are developing rapidly, especially East of Hudson, and pose a threat to the water quality.  Specifically, the quality of the City’s water supply could be adversely affected by storm water runoff flowing from the creation of impervious surfaces that exist in developed and/or developing areas.  

According the United States Environmental Protection Agency (EPA), “[s]torm water discharges are generated by runoff from land and impervious areas such as paved streets, parking lots, and building rooftops during rainfall and snow events that often contain pollutants in quantities that could adversely affect water quality.”
  The storm water that travels over developed areas “…picks up oil, grease, pathogens, antifreeze, pesticides, garbage, heavy metals, septic effluent, fertilizers, animal wastes, sediments, heat and other pollutants.”
  High levels of impervious surfaces created for developments often prevent polluted runoff from infiltrating “…into the ground where it is naturally cleaned by soils, plants, and biological activity.  Rather, the contaminant laden water is jettisoned directly into a stream or lake, as opposed to entering the water body as `purified’ ground water.”
  In fact, according to the EPA, approximately 40 percent of surveyed U.S. waterbodies are impaired by pollution and do not meet water quality standards due in large part to polluted runoff.
  The 1996 National Water Quality Inventory, a biennial summary of State surveys of water quality, reported that “…13 percent of impaired rivers, 21 percent of impaired lake acres and 45 percent of impaired estuaries are affected by urban/suburban storm water runoff and 6 percent of impaired rivers, 11 percent of impaired lake acres and 11 percent of impaired estuaries are affected by construction site discharges.”
  Recognizing the threat that storm water poses to water quality, the United States Congress amended the federal Clean Water Act (CWA) “… in 1987 to require the Environmental Protection Agency (EPA) to establish phased NPDES [National Pollutant Discharge Elimination System] requirements for storm water discharges.”
  Thereafter, the EPA mandated that states control this alarming pollution source via a phased-in permitting scheme.

II. The EPA’S Phase I AND Phase II Storm Water Program

A. Phase I

In 1990, the EPA developed Phase I of the NPDES Storm Water Program in response to the 1987 Amendments to the Clean Water Act (CWA).
  Phase I of the NPDES Storm Water Program “…addressed sources of storm water runoff that had the greatest potential to negatively impact water quality.”
  Specifically, Phase I required that NPDES permits cover storm water discharges from:

· “Medium” and “large” municipal separate storm sewer systems (MS4s) located in incorporated places or counties with populations of 100,000 or more; and

· Eleven categories of industrial activity, one of which is construction activity that disturbs five or more acres of land.

Other storm water discharges are associated with industrial activities, including: manufacturing facilities, hazardous waste treatment, storage, or disposal facilities, landfills, certain sewage treatment plants, recycling facilities, powerplants, mining operations, some oil and gas operations, airports, and certain other transportation facilities.
  Under the Phase I NPDES Storm Water Program, operators of the facilities, systems, and construction sites that are regulated by the program “…can obtain permit coverage under an individually-tailored NPDES permit (developed for MS4s and some industrial facilities) or a general NPDES permit (used by most operators of industrial facilities and construction sites).”


B. Phase II
On December 8, 1999, the Phase II Final Rule was published in the Federal Register.  Phase II expanded the NPDES Storm Water Program by “…requiring additional operators of MS4s in urbanized areas and operators of small construction sites, through the use of NPDES permits, to implement programs and practices to control polluted storm water runoff.”
  The small construction sites consists of construction disturbing between 1 and 5 acres.
  The additional MS4s covered by the expanded NPDES Storm Water Program are small MS4s located in urbanized areas within a land area comprising one or more places that together have a residential population of at least 50,000 and an overall density of 1,000 per square mile, and potentially designated MS4s outside an urbanized area if discharges cause, or have the potential to cause, an adverse impact on water quality.
  The State is responsible for developing a set of designation criteria and applying them, at a minimum, to all small MS4s outside an urbanized area serving a population of at least 10,000 with a density of at least 1,000 per square mile.
  Pursuant to sections 122.26(a)(9)(i), 122.34(e)(1) and 123.35(b)(i) of Title 40 of the Code of Federal Regulations (CFR), the evaluation in determining a potentially designated MS4 “…should involve a review of whether storm water from a particular area: contributes to water quality standard violations, leads to non-compliance with pollution budgets established under the Clear Water Act’s `total maximum daily load’ program, or is considered a significant contributor to water pollution.  EPA guidance suggest the consideration of six criteria during the MS4 designation process: discharge to sensitive waters; high growth or growth potential; high population density; contiguity to an urbanized area; significant contributor of pollutants to waters of the United States; and ineffective protection of water quality by other programs.”
  Additional specific requirements of the Phase II rule include:

Small MS4s  

· “A regulated small MS4 operator must develop, implement, and enforce a storm water management program designed to reduce the discharge of pollutants from their MS4 to the `maximum extent practicable,’ to protect water quality, and to satisfy the appropriate water quality requirements of the CWA.

· The small MS4 storm water management program must include the following six minimum control measures:  public education and outreach; public participation/involvement; illicit discharge detection and elimination; construction site runoff control; post-construction runoff control; and pollution prevention/good housekeeping.

· A regulated small MS4 operator must identify its selection of BMPs [Best Management Practices] and measurable goals for each minimum measure in the permit application.  The evaluation and assessment of those chosen BMPs and measurable goals must be included in periodic reports to the NPDES permitting authority.”
  The EPA and the New York State Department of Environmental Conservation (DEC) will provide, on their respective web site, a “tool box” which will list a menu of BMPs that the EPA and the DEP suggest that municipalities and industries include in developing, implementing, and enforcing a storm water management program designed to reduce the discharge of pollutants from their MS4 to the “maximum extent practicable,” to protect water quality, and to satisfy the appropriate water quality requirement of the CWA.  If the BMPs included in the permit application are not considered to be effective enough to reduce discharge to the “maximum extent practicable”, the municipality or industry would be expected to change the BMPs in order to fulfill the “maximum extent practicable “ requirement.

.

Small Construction Activity
· The specific requirements for storm water controls on small construction activity will be defined by the NPDES permitting authority on a State-by-State basis.

· EPA expects that the NPDES permitting authorities will use their existing Phase I general permits for large construction activity as a guide for their Phase II permits for small construction activity.  If this occurs, a storm water pollution prevention plan will likely be required from small construction activity.”

III. A Heightened  Storm Water Permit Program for the East-of-Hudson Area of the New York City Watershed

Pursuant to Section 402 of the Clean Water Act and Parts 122 and 123 of Title 40 of the Code of Federal Regulations (CFR), individual states may establish their own storm water permit program, so long as the program meets the established requirements of the EPA.  The New York State Department of Environmental Conservation (DEC) has been authorized by the EPA to establish New York State’s storm water permit program.  DEC implements New York State’s program to control polluted storm water runoff pursuant to Article 70 and Titles 7 and 8 of Article 17 of the New York State Environmental Conservation Law.  On January 8, 2003, the DEC released its Phase II State Pollutant Discharge Elimination System (SPDES) General Permit for Storm Water Discharges from Construction Activity, Permit No. GP-02-01 (“Construction Permit”), and its Phase II SPDES General Permit for Storm Water Discharges from Municipal Separate Storm Water Sewer Systems, Permit No. GP-02-02 (“MS4 Permit”).  
In regards to the issuing of a heightened stormwater permit program for the East-of-Hudson area of the New York City Watershed, environmental advocates and some government officials are in agreement that the DEC should heightened the storm water permit program for the East-of-Hudson area of the New York City Watershed.  The EOH Watershed extends through portions of Westchester, Putnam and Dutchess Counties and includes reservoirs through which approximately ninety percent of the City’s drinking water supply flows.  Although the entire watershed is experiencing increased growth, the EOH Watershed, in particular, is suffering from intense development pressure.  According to the United States Census Bureau, Putnam County is the third fastest growing county in the country, which experienced a population increase of 14.1% in the last ten years.
  Thus, the reservoirs in the EOH Watershed have been and are more likely to be burdened by the effects of storm water runoff, such as increased phosphorus loads and resultant algal blooms, which cause eutrophication.
  In light of this fact, total maximum daily loads (TMDLs)
 for phosphorus exist for many of the reservoirs in the EOH Watershed.  New York State also recognized the importance of protecting the EOH Watershed when, in December 2001, the governor designated this portion of the watershed as a “critical resource water”, which places additional restrictions on activities within the area.

IV. Resolution

A.
Summary of Proposed Res. No. 652-A
In calling upon the DEC to issue a heightened storm water permit program for the 

East-of-Hudson area of the New York City watershed (“EOH Watershed”), Proposed Res. No. 652-A describes the intense development pressure that the East-of-Hudson area faces and the resultant threat of polluted storm water runoff.  The Resolution states that the storm water permits for the highly sensitive EOH Watershed should contain more stringent and protective provisions than what is applicable statewide. 

V.
Conclusion

It is without question that storm water runoff flowing into the New York City Watershed poses a serious threat to the New York City’s water supply.  The protection of the City’s drinking water, and the watersheds that feed the City’s reservoirs, is necessary in order to ensure a safe and healthy supply.  However, unlike pollution from industrial and sewage treatment plants, it is hard to detect and control pollution from storm water runoff since it doesn’t come from a single source.  Since the DEC Storm Water Permit Program is the mechanism by which the State of New York implements its policy of reducing environmental problems associated with polluted runoff, it is critical that the provisions be extremely effective in protecting New York City’s drinking water supply from polluted storm water runoff.  Therefore, all measures must be taken to ensure that such provisions be strengthened to the greatest extent possible to accomplish that goal.  Furthermore, in light of the storm water pollution threats to the sensitive EOH Watershed and the potential impact on water quality for the entire New York City water supply, it is critical that the DEC issue a heightened storm water permit program for the East-of-Hudson area of the New York City Watershed.
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