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Amends Sections 803 and 804
I.
INTRODUCTION
On Monday, November 14, 2016, the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth S. Crowley, will hold a hearing on Proposed Introductory Bill Number 1228-B (“Int. 1228-B”). The Committee previously held a hearing on Int. 1228-A  on September 26, 2016. At that time, the Committee heard testimony from the Department of Correction (“DOC”), the Department of Investigation, the Correction Officers Benevolent Association, The Osborne Association, Brooklyn Defender Services, the Jails Action Coalition, the Urban Justice Center, the NAACP Legal Defense and Educational Fund, and The Legal Aid Society regarding this and other bills heard at that time.
II.
BACKGROUND AND ANALYSIS OF PropOSED Int. No.  1228-B

Issues with the DOC and accountability for employee misbehavior have been well-publicized.
 Presently, DOC is subject to oversight via a federal court monitor pursuant to a lawsuit filed by advocates and joined by the federal government,
 as well as two City-based external oversight bodies: the Board of Correction (“BOC”) and the Department of Investigation (“DOI”).
 The DOI has broad statutory authority to conduct investigations for any department or agency within the Administration,
 including the DOC. In practice, the DOI employs an “inspector general” (“IG”) with responsibility for overseeing the DOC.
 In recent years, the DOI has exercised authority to investigate faulty hiring practices,
 issues with contraband smuggling by DOC employees,
 and similar issues related to corruption within the DOC. Historically, the DOI’s role in investigating issues of violence by DOC staff against inmates has been arguably unclear. In the United States Department of Justice’s (“DOJ”) initial report on conditions at Rikers Island, the DOJ stated that standards for determining a DOI review of an incident of violence were unclear: “Although we believe it is important to have a watchdog agency outside the Department review use of force incidents that are of particular concern, there do not appear to be clearly established criteria concerning the types of investigations that require external review, nor is it clear how incidents are brought to the attention of the DOI.”
 The settlement agreement reached in the Nunez case remedies this issue to some extent, by establishing a simple standard for a DOI referral: if the use of force at issue “appears to be criminal in nature.”


The Council is interested in further solidifying the DOI’s role in addressing issues related to the treatment of inmates in DOC facilities. The DOC’s settlement in the Nunez case covers numerous issues in this arena, but this settlement is not meant to address every issue related to the treatment of inmates. Moreover, while the monitoring of the Nunez settlement is likely to continue for many years, this monitoring is by its nature temporary. Therefore, while the Council does not intend to duplicate or impede efforts of the monitor appointed pursuant to the Nunez settlement, or to impede or limit the existing work of the DOI’s IG for the DOC, the Council finds that it is necessary and appropriate to create a permanent entity to monitor, review, and report on the DOC on an ongoing basis as part of the permanent structure of city government, and for that entity to focus its attention on the issues related to the treatment of inmates outlined in the proposed legislation. 

The bill requires the DOI to, “on an ongoing basis, investigate, review, study, audit and make recommendations regarding system-wide operations, policies, programs, and practices of the department of correction with the goal of improving conditions in city jails.” The bill also requires the DOI Commissioner to appoint a person responsible for implementing these specific duties, and to report to the Council regarding the “identity and qualifications” of this person. The bill contains a provision to protect any person who makes a complaint or discloses information to the DOI, and requires the DOI to provide a link on its website for the reporting of complaints or issues regarding the DOC. Finally, the bill requires the DOI to issue a report on any “system-wide investigation, review, study, or audit” made pursuant to this law, as well as a yearly report on such activities. The bill would take effect 60 days after it becomes law.
V.
AMENDMENTS TO INT. NO. 1228

Int.. 1228 has been modified since it was first introduced. The original version of the bill created a separate reporting section in section 808 of the City Charter that has been folded into City Charter Section 803 in the A version of the bill. Also, a section requiring certain members of the DOC to report issues to the DOI was removed in the A version of the bill. The B version of the bill added a section permitting the DOI to redact its public reports “as necessary to preserve safety and security in the facilities under the control of the department of correction.” The B version also eliminated a reference to section 7-112 of the Administrative Code and replaced it with a reference to civil actions filed against the DOC or individual correction officers, and is otherwise substantively the same as the A version of the bill.

Proposed Int. No. 1228-B
 

By The Speaker (Council Member Mark-Viverito) and Council Members Crowley and Chin
 

A Local Law to amend the New York city charter, in relation to the investigation, review, study, audit of, and recommendations relating to, the operations, policies, programs and practices of the department of correction by the commissioner of the department of investigation
 

Be it enacted by the Council as follows:
Section 1.  Section 803 of the New York city charter is amended by adding a new subdivision d, relettering subdivisions d through f as subdivisions e through g, and amending relettered subdivisions e and f to read as follows:
d. 1. The commissioner shall, immediately upon appointment of the individual described in paragraph 2 of this subdivision, in addition to the investigatory work done in the normal course of the commissioner’s duties, on an ongoing basis, conduct system-wide investigations, reviews, studies, and audits, and make recommendations regarding system-wide operations, policies, programs, and practices of the department of correction, with the goal of improving conditions in city jails, including but not limited to, reducing violence in departmental facilities, protecting the safety of departmental employees and inmates, protecting the rights of inmates, and increasing the public's confidence in the department of correction. The commissioner may consider, in addition to any other information the commissioner deems relevant, information regarding civil actions filed in state or federal court against individual correction officers or the city regarding the department of correction, notices of claim received by the comptroller filed against individual correction officers or the city regarding the department of correction, settlements by the comptroller of claims filed against individual correction officers or the city regarding the department of correction, complaints received and investigations conducted by the board of correction, complaints received and any investigations regarding such complaints conducted by the department of correction, complaints received pursuant to section 804, and any criminal arrests or investigations of individual correction officers known to the department of investigation in its ongoing review of the department of correction.
2. No later than 90 days after the effective date of the local law that added this subdivision, the commissioner shall appoint an individual responsible for implementing the duties described in paragraph 1 of this subdivision and shall report to the council regarding the identity and qualifications of such individual, the number of personnel assigned or to be hired to assist such individual as deemed necessary by the commissioner, and the details of the management structure covering them.  In the event such individual is removed or resigns, the commissioner shall replace such individual within 90 days of such removal or resignation and shall provide notification of such replacement, and the identity and qualifications of the new individual responsible for overseeing the implementation of the duties described in paragraph 1 of this subdivision.
3. No officer or employee of an agency of the city shall take any adverse personnel action with respect to another officer or employee in retaliation for such person making a complaint to, disclosing information to, or responding to queries from the commissioner pursuant to activities undertaken pursuant to paragraph 1 of this subdivision unless the complaint was made or the information was disclosed with the knowledge that it was false or with willful disregard for its truth or falsity.  Any officer or employee who believes he or she has been retaliated against in violation of this subdivision may report such action to the commissioner as provided for in subdivision c of section 12-113 of the administrative code.
4. The department's website will provide a link for individuals to report any problems and deficiencies relating to the department of correction’s operations, policies, programs and practices.  Individuals making such reports will not be required to provide personally identifying information.
[d.] e. 1. For any investigation made pursuant to subdivision a or b of this section, the commissioner shall prepare a written report or statement of findings and shall forward a copy of such report or statement to the requesting party, if any. In the event that any matter investigated, reviewed, studied, or audited pursuant to this section involves or may involve allegations of criminal conduct, the commissioner, upon completion of the investigation, review, study, or audit, shall also forward a copy of his or her written report or statement of findings to the appropriate prosecuting attorney, or, in the event the matter investigated, reviewed, studied, or audited involves or may involve a conflict of interest or unethical conduct, to the conflicts of interest board.
2. For any investigation, review, study, or audit made pursuant to paragraph [one] 1 of subdivision c or any investigation, review, study, or audit undertaken to examine system-wide operations, policies, programs, and practices made pursuant to paragraph 1 of subdivision d of this section, the commissioner shall prepare a written report or statement of findings and, upon completion, shall forward a copy of such report or statement to the mayor, the council, and either the commissioner of correction or the police commissioner[upon completion], as applicable. Within [ninety] 90 days of receiving such report or statement, the police commissioner or commissioner of correction, as applicable, shall provide a written response to the commissioner, the mayor, and the council. Each such written report or statement, along with a summary of its findings, as well as the reports described in paragraph 3 of this subdivision, shall be posted on the department's website in a format that is searchable and downloadable and that facilitates printing no later than [ten] 10 days after it is delivered to the mayor, the council, and either the department of correction or the police department, as applicable. The commissioner may redact such report or statement as necessary to preserve safety and security in the facilities under the control of the department of correction. All such reports, statements, and summaries so posted on the department's website shall be made easily accessible from a direct link on the homepage of the website of the department.    
3. In addition to the reports and statements of findings to be delivered to the mayor, the council, the commissioner of correction, and the police commissioner pursuant to paragraph 2 of this subdivision, there shall be an annual summary report on the activities undertaken pursuant to paragraph 1 of subdivision c and paragraph 1 of subdivision d of this section containing the following information: (a) a description of all significant findings from the investigations, reviews, studies, and audits conducted in the preceding year; (b) a description of the recommendations for corrective action made in the preceding year; (c) an identification of each recommendation described in previous annual reports on which corrective action has not been implemented or completed; and (d) the number of open investigations, reviews, studies, or audits that have been open, as of the close of the preceding calendar year, for a time period of [1)] (1) six months up to and including one year, [2)] (2) more than one year up to and including two years, [3)] (3) more than two years up to and including three years, and [4)] (4) more than three years. The annual summary report required by this paragraph relating to the police department shall be completed and delivered to the mayor, the council, and the police commissioner on April 1, 2015 and every April 1 thereafter. The annual summary required by this paragraph relating to the department of correction shall be completed and delivered to the mayor, the council, and the commissioner of correction on April 1 beginning in 2018.
[e.] f. The jurisdiction of the commissioner shall extend to any agency, officer, or employee of the city, or any person or entity doing business with the city, or any person or entity who is paid or receives money from or through the city or any agency of the city.
[f.] g. The commissioner shall forward to the council and to the mayor a copy of all reports and standards prepared by the corruption prevention and management review bureau, upon issuance by the commissioner.
                           § 2. Section 804 of chapter 34 of the New York city charter, as amended by local law number 70 for the year 2013, is amended to read as follows:
                           § 804. Complaint bureau. There shall be a complaint bureau in the department which shall receive complaints from the public, including, but not limited to, complaints about any problems and deficiencies relating to the New York city police department's or department of correction’s operations, policies, programs and practices.
    § 2. This local law takes effect 60 days after it becomes law.
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