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INTRODUCTION

The Committee on Economic Development, chaired by Council Member Karen Koslowitz, will hold a hearing to consider Int. No. 1169, a Local Law to amend the Administrative Code of the City of New York in relation to establishing training and transparency requirements for certain city development projects receiving city financial assistance.  Parties invited to provide testimony at the hearing include the Deputy Mayor for Economic Development, representatives from the New York City Department of Small Business Services (SBS), the New York City Economic Development Corporation (EDC), the Partnership for New York City, Good Jobs New York and other interested parties.

BACKGROUND

The primary vehicle through which the City effectuates its economic development policies, initiatives and projects is the New York City Economic Development Corporation
 (EDC). EDC is a not-for-profit corporation
 in contract with the City to facilitate and administer the City’s economic development operations. One of EDC’s expressed purposes is “promoting and providing for additional and maximum employment and bettering and maintaining job opportunities”
  A primary objective of this purpose is to “create an environment of economic stability” within the City.

EDC carries out its economic development responsibilities through the development and financing of commercial, industrial, cultural and residential projects designed to increase employment, economic activity and tax revenue within the city.
  EDC accomplishes these objectives by incentivizing businesses to expand or relocate within the city.
 Incentives commonly employed by EDC include the sale or leasing of city-owned land
 and the conveyance of state authorized city tax benefits private businesses to spur economic development and job growth.
  Tax benefits utilized by EDC are authorized by the New York City Industrial Development Agency (NYCIDA), a state agency administered and operated by EDC
 and include tax exempt bond financing, sales tax waivers, mortgage recording tax waivers, real property taxes and Payments-In-Lieu-Of-Taxes (PILOTS). Many of EDC’s projects involved facilitating the physical development of structures and infrastructure through transformative commercial, residential and industrial developments within residential neighborhoods and commercial centers. These projects are often constructed by developers, induced by, and in receipt of public land and or financial benefits offered by EDC to realize the project.  Over the last two decades, EDC has initiated more than 600 economic development projects conferring tax benefits
 and interests in city-owned land.
  Many of EDC’s projects involve mixed-use developments, combining commercial, retail and residential elements.
 In addition to the construction workers
 required for the actual building, demolition and renovation of such projects, building service workers
 are often required to facilitate the operation of many of these developments once completed.  Employment in construction and building service work have traditionally afforded an opportunity for New Yorkers lacking college credentials or pre-employment technical skills to earn good wages and attain valuable and potable skills.
  These areas of employment are commonly perceived to be “gateways” for New Yorkers striving to climb the economic ladder.  In fiscal year 2012 alone, EDC provided private businesses more than $66 million in financial assistance, and conveyed more than $28 million in city-owned land
.  
Construction Activity in New York City

Construction activity in New York City is expected to increase.  Industry experts expect construction spending in 2013 to reach $31.5 billion, practically double the amount spent in 2003
 and a 14 percent increase from the $27.6 billion spent in 2012.
  The projection for spending in 2015 is $37 billion.
  The city is also expected to gain more than 4,000 new construction jobs in 2013, totaling 119,100 for the year, and rising to 129,700 in 2015.

Although the construction industry represents four percent of all employees within the city, the sector is a significant contributor to the New York City economy.  In 2012, every one dollar spent on construction projects produced more than $1.50 in economic activity.  This resulted in $46.8 billion dollars in economic output created by the $30.6 billion expended on construction work within the City.

New York City is “perennially the largest single purchaser of construction services in the five boroughs.”
  The City is expected to spend $7.5 billion on design and construction projects in 2013, representing almost a quarter of all construction spending in the City.

Construction Industry Safety Concerns

Over the last decade, there has been growing concern in the City’s construction industry related to the safety of workers and the public at construction project sites. In 2003, a construction industry consortium of management and labor organizations identified the most common cause of construction fatalities and accidents on construction sites and recommend changes for higher standards.
  The consortium, the Construction Industry Partnership of New York City, determined that the leading factor contributing to construction safety is “a lack of safety training for project management staff and the trade labor workforce”.
  Upon making its top recommendation for “mandatory safety training for project management and trade labor personnel”, the consortium declared that “The lack of safety training is the single most glaring deficiency in the construction industry”
.

During the City’s pre-recession period, when the construction industry last demonstrated continuous growth, it was observed that the increase in construction activity brought “pressures to complete work quickly” and created a “bigger potential for serious problems and injuries to occur at construction sites”.
  Particularly, in a one-year span, from 2006 to 2007, following an increase in the issuance of construction permits “incidents of injuries at high-rise sites… almost doubled.”
  In fact, in 2006, “construction safety reached crisis proportions…. when 29 construction workers were killed on the job in New York City”
 and in 2007 when the Occupational Safety and Health Administration (OSHA) reported 22 construction fatalities.  In 2008, the New York City Council, in response to several tragedies involving crane operations at city construction sites passed laws
 to protect construction workers and pedestrians in an around crane operations.

In 2013, the New York Daily News reported that a city survey suggested “half of the city’s construction sites were unsafe at any given time”
 and that injuries to the public “spiked by 25% in 2012.”
  The News stated that the Department of Building’s two-month sweep of jobsites found only 55% in full compliance, 33% with violations and “13% had violations so severe that construction needed to be halted.”

Apprenticeship and Apprenticeship Agreements

The state legislature, in declaring skilled manpower to be a “great resource” of the state to expand the state’s industrial economy, declared it the public policy of the state to “develop sound apprenticeship training standards and to encourage industry and labor to institute training programs”.
  Workplace and worker safety is part of an apprentice’s training.
An apprenticeship is a job-learning exercise, where experienced supervisors and workers closely train inexperienced workers, apprentices, through a combination of on-the-job training and classroom instruction. 
 While learning on-the-job apprentices are employed as full-time employees, hired to produce a high-quality work product and learn skills that enhance their employability.
  
Apprenticeship occurs in both non-union and unionized workplace settings, but is far more prolific within unionized settings.  Historically, apprenticeship has been a standard method for workers to attain skills and experience in a particular trade. Workers with little or no experience may become a skilled craftsman through the supervised training and education by experienced craftsman.


Apprenticeships may be organized and implemented by an individual employer and employee.  However, to support the public policy of developing sound apprenticeship training standards, the legislature has developed “suggested standards” for an apprenticeship agreement, formalized a process for having such agreements registered and approved by the Department of Labor and codified the legislature’s support for such agreements by providing assistance to localities throughout the state in establishing such agreements and authorizing apprenticeship agreements in construction contracts.


Labor law section 816 defines an apprenticeship agreement as “(1) An  individual  written  agreement  between  an  employer and an apprentice, or (2)  a written  agreement  between  an  employer  or  an association  of  employers,  and an organization of employees describing conditions of employment for apprentices  or  (3)  a  written  statement describing conditions of employment for apprentices in a plant or plants where there is no bona fide employee organization.”  All political subdivisions of the state are authorized to provide financial assistance to promote non-profit apprentice training programs to train residents in the “skills needed by the political subdivision as an employer”.


The Commissioner of Labor may approve registered apprenticeship agreements.
  Section 815 of the Labor Law details the suggested standards for an apprenticeship agreement:  

§ 815.
Suggested standards for apprenticeship agreements.  Suggested   standards for apprenticeship agreements are as follows: 

1.
A statement of the trade or craft to be taught and the required hours for completion of apprenticeship which shall be not less than four thousand hours of reasonably continuous employment.

2.
A  statement  of  the processes in the trade or craft divisions in which the apprentice is to be taught and the approximate amount of  time to be spent at each process.

3. 
A statement of the number of hours to be spent by the apprentice in work  and  the number  of hours to be spent in related and supplemental instruction which  instruction  shall  be  not  less  than  one  hundred forty-four  hours  per  year  when  available,  such  availability to be determined by the Commissioner of Education.

4. 
A statement that apprentices shall be not less than sixteen years of age.

5. 
Provision  that  apprentices  shall  be  selected  on the basis of qualifications alone, as determined by objective criteria  which  permit review,  and without any direct or indirect limitation, specification or discrimination as to race, creed, color, age, sex or national origin.

6. 
A statement of the progressively increasing scale of wages to be paid the apprentice.

7. 
Provision for a period of probation during which the Industrial Commissioner shall be directed to terminate an apprenticeship agreement at the request in writing of any party thereto. After the probationary period the industrial commissioner shall be empowered to terminate the registration of an apprentice upon agreement of the parties.

8. 
Provision  that the services of the industrial commissioner may be utilized  for  consultation  regarding  the  settlement  of  differences arising  out  of  the  apprenticeship  agreement  where such differences cannot be adjusted locally or in accordance with the  established  trade procedure.

9. 
Provision that if an employer is unable to fulfill his obligation under the apprenticeship agreement he may transfer such obligation to another employer.

10.  
Such additional standards as may be prescribed in accordance with the provisions of this article.

The state Department of Labor lists the following as advantageous reasons for employers to develop and register an approved apprenticeship agreement:

· Payment of apprentice wages (usually 40% - 50 % of journey worker wages) during the apprenticeship;
· Exemption from paying overtime to apprentices for the related instructional portion of training;
· Opportunity to qualify for tax credits if certain workers meet particular criteria and the business is located in specific areas;
· Reduced worker turnover;
· Workers have incentive to improve skills and achieve at work; and
· Apprentices will learn the techniques of a trade. 

The employer also benefits from a successfully trained apprentice because apprentices become skilled and motivated craft workers with strong work ethics and: 

· Possess the latest technological skills;
· Understand why certain job tasks are performed;

· Become good problem solvers;
· Work better as team members;
· Demonstrate more interpersonal skills;
· Know company policy;
· Have better attendance; and
· Are dedicated to the industry and specific employer.

Int. 1169 is proposed amid a long-running public debate regarding the provision of scarce public funds to induce the financial and economic behavior of private parties.  Those scrutinizing the provision of public benefits argue the City must use its leverage in the construction market in addition to its provision of public benefits to secure the maximum public benefit from development projects beyond the completed development itself.  This argument contends that economic development should include the creation and retention of jobs which provide wages and benefits sufficient for families to live in New York City.
  These critics often highlight the City’s well recognized high cost of living, significant impoverished population, large proportion of low-skilled workers and a precipitously decreasing middle class.  The rationale is that the City, whenever not securing maximum return from the investment of public subsidies, may be unintentionally perpetuating evident circumstances contributing to the gradual destruction of the historical gateways New Yorkers have used to ascend to the middle class.
The opposing view often states that public benefits conveyed to private parties as inducements to engage investment or economic activity are necessary to off-set the overwhelming costs, tax burden and bureaucratic entanglement
 in New York City.  Additionally, developers often seek to illustrate that jobs created or retained through inducements are direct results of such public investments.  These investments are claimed to have a multiplier effect where tax revenue is enhanced, related direct and indirect business activity is catalyzed, and a once depressed neighborhood’s economic environment and atmosphere can be changed. Finally, proponents of less-restricted subsidies contend that New York City can justify its subsidy deals because without such inducement, the City would lose development activity and employers to competing locales such as New Jersey, Connecticut, Long Island or Westchester who offer equal if not better subsidies as lures to companies.
SUMMARY OF INTRODUCTION 1169
As set forth in greater detail below within the text of the legislation, Int. 1169 requires: 

(1) that developers, as a condition to receiving financial assistance, “ensure that all employers, including contractors and subcontractors, have apprenticeship agreements relative to the type and scope of work to be performed on a project and that these developers further require any entity performing building services on such projects to offer its employees free professional development training in the area of building services;  

(2) the city to publish certain identifying information about the officers, shareholders and investors of a project, information related to financial assistance, leases and contractors related to the project, and the developers to disclose project employment projections and financial and legal information regarding the project’s developer and contractor’s business;  

(3) the city comptroller to monitor compliance with the bill’s provisions and investigate and report claims that provisions of the legislation were violated;  

(4) the creation of civil remedy for anyone aggrieved by violations of the legislation, to include money, punitive and injunctive relief and the option of filing a complaint with the mayor or comptroller; and
(5) that the bill becomes effective upon enactment.

Sections one, two and three of Intro. 1169

Section one of Int. 1169 contains a declaration of legislative findings and intent.


Section two of the legislation contains the functional provisions of the bill.


Subdivision a of section two provides definitions for the following terms: “building service employee”, “civil development project”, “city economic development entity”, “comptroller”, “construction employer”, “covered employee”, “covered employees”, and “financial assistance”.

Subdivision b of section two provides the training requirements of the bill, and states that covered developers must ensure all employers on city development projects have apprenticeship agreements registered with and approved by the New York state commissioner of labor.  Subdivision b also requires developers to require entities performing building service training provide professional development training in the area of building services at no cost to employees.


Subdivision c of section two provides the disclosure requirements of the bill and paragraph (1) of subdivision c requires the City to publish a list of city development projects and for each project provide identifying information regarding the officers and shareholders of the project, the amount of financial assistance for the project, any leases for hospitality operations and identifying information of contractors for each project.


Paragraph (2) of subdivision c requires each covered developer to provide information on the type of jobs expected to be created on the development site and the legal and financial history and status of developers and contractors of the project.


Paragraph (3) of subdivision c requires covered developers to require employers to provide proof of workers compensation and unemployment insurance coverage.

Subdivision d of section two provides for the enforcement of the provisions of the bill.  Paragraph (1) of subdivision d states that discriminating or retaliating against a covered employee, or failure to abide by subdivisions b and c, are violations of section two of the bill.

Paragraph (2) of subdivision d provides that the comptroller is required to monitor covered developers and conduct an investigation upon the written complaint by a covered employee or, when the comptroller has reason to believe that the legislation has been violated.

Paragraph (3) of subdivision d provides that the comptroller is required to report the results of her investigation to the mayor.  The mayor is then required to, at her discretion, to issue an order, determination or other disposition, including a stipulation of settlement.  The mayor is further authorized to direct the covered developer to pay a civil penalty, to maintain or disclose records, reinstate an aggrieved person, order a developer to rebid and award work by a non-complying contractor or subcontractor, and issue stop work orders.

Paragraph (4) of subdivision d provides that the comptroller report the results of the investigation to the city economic development entity, which may further impose a remedy permitted by law, as it deems appropriate.

Paragraph (5) of subdivision d provides that the mayor must provide notice before issuing an order, determination or other disposition and may negotiate an agreed upon stipulation or refer the matter to a tribunal for hearing and disposition.
Paragraph (6) of subdivision d provides that the mayor shall file a copy of the order of final disposition with any amount due and provides that the order may be enforced in the manner of a money judgment.

Paragraph (7) of subdivision d provides that investigations shall not extend to violations committed more than three years prior to the filing of the complaint.

Subdivision e, paragraph (1) provides that a person aggrieved by a violation of section two shall have a cause of action for damages, including punitive damages and injunctive relief, unless the aggrieved person has filed a complaint with the comptroller or mayor regarding such claim.  If a court finds in favor of a covered employee it shall award the employee reasonable attorneys fees and costs.

Paragraph (2) of subdivision e provides that an aggrieved person shall maintain all rights to commence a civil action if a filed complaint is dismissed by the mayor or comptroller.

Paragraph (3) of subdivision e provides that civil actions under section two shall be commenced in accordance with subdivision two of section 214 of New York civil practice law and rules.

Paragraph (4) of subdivision e provides that the legislation is not intended to be exclusive of, or a prerequisite for, asserting a claim for relief to enforce rights or, limit an employee’s right to bring a cause of action for wrongful termination.

Subdivision f of section two provides that section two does not apply to any written agreement with a covered developer concerning existing city development projects unless the project’s written agreement is subsequently extended, renewed, amended or modified after enactment of the legislation.

Subdivision g of section two provides that should a provision of the legislation be held unenforceable by a court, the court holding shall not invalidate the other provision of the bill.

Subdivision h of section two provides that section two is to be liberally construed in favor of its purposes but the bill shall not be construed as prohibiting or conflicting with any other obligation or law, including collective bargaining agreements nor should any provision of the legislation be construed to apply to any person or circumstance where such coverage would be preempted by federal or state law.  In the circumstance of preemption, only the specific applications or provision of section two would be preempted and all others would not apply.

Section three of Int. 1169 states the date upon which the legislation takes effect:  upon enactment.
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Int. No. 1169

By Council Members Reyna, Koslowitz, Palma, Barron, Brewer, Chin, Comrie, Eugene, Jackson, James, Koo, Lander, Levin, Mark-Viverito, Richards, Rodriguez, Rose, Vann and Williams 

..Title

A Local Law to amend the administrative code of the city of New York, in relation to establishing training and transparency requirements for certain city development projects receiving city financial assistance.

..Body

Be it enacted by the Council as follows:

Section 1. Declaration of legislative findings and intent. The Council finds that the City, as a promoter of economic development, commits significant resources, including millions of dollars in subsidies and incentives, for development projects across the city. The Council is concerned that there is insufficient disclosure to the public of information concerning the development, including the identities of the recipients of the city financial assistance as well as the identity of contractors and subcontractors that will benefit from the public assistance, the form and the amount of such assistance, the employment and performance history of those developers and contractors benefitting from the public assistance, and the quality of jobs that will be created on the development. Additionally, the Council is concerned about the health and safety of the population living in and around the many construction projects in New York City as well as the use of an unskilled and untrained workforce performing construction and building service work on these projects and developments. The Council takes notice of the difficulty of administratively enforcing health and safety requirements and acknowledges that because construction and building services are highly-skilled, highly labor-intensive businesses, the use of a skilled workforce in these industries minimizes risks and ensures quality control. The Council finds that developers receiving public assistance, and the contractors benefitting from such public assistance, should ensure the use of a well-trained and highly skilled workforce in order to promote the safe and quality construction and operation of projects developed and operated with public assistance. 


The intention of the Council in enacting this section is to ensure that development funding provided in whole or part by the City is used responsibly and in a manner that creates safe, quality jobs and utilizes a skilled and trained workforce to construct developments in a way to minimize risks to the health and safety of the population living in and around such developments. 


§2: Title six of the administrative code of the city of New York is amended by adding a new section 130.1 to read as follows: 


§ 130.1. Responsibility Requirements for Financially Assisted Development Projects. 


a. Definitions. For purposes of this section, the following terms shall have the following meanings: 


"Building service employee" means any person, the majority of whose employment consists of performing building service work, including but not limited to a watchperson, guard, doorperson, building cleaner, porter, handyperson, janitor, gardener, groundskeeper, stationary fireman, elevator operator and starter, or window cleaner. 


"City development project" means a project undertaken by a city agency or a city economic development entity for the purpose of improvement or development of real property, economic development, job retention or growth, or other similar purposes where the project: (a) (i) is expected to be larger than one-hundred thousand (100,000) square feet, (ii) in the case of a residential project, larger than fifty (50) units, or (iii) in the case of a hospitality operation, larger than fifty (50) units; and (b) has received or is expected to receive financial assistance.


"City economic development entity" means a not-for-profit organization, public benefit corporation, or other entity that provides or administers financial assistance on behalf of the City pursuant to paragraph b of subdivision one of section 1301 of the New York city charter. 


"Comptroller" means the comptroller of the city of New York. 


"Construction employee" means any person performing construction, reconstruction, alteration, maintenance, moving, rehabilitation, repair, renovation or demolition of any building, structure, or improvement. or in relation to the excavation of or other development or improvement to land, including laborers, workers, and mechanics. 


"Covered developer" means any person or entity receiving financial assistance in relation to a city development project, or any assignee, or successor in interest of real property that qualifies as a city development project, or any person or entity who is party to a long-term lease with the City for land or property in connection with a city development project. 


"Covered employees" shall mean, collectively, building service employees and construction employees. 


"Financial assistance" means assistance that is provided to a covered developer for the improvement or development of real property, economic development, job retention and growth, or other similar purposes, and that is provided either (a) directly by the city, or (b) indirectly by a city economic development entity and that is paid in whole or in part by the city, and that at the time the covered developer enters into a written agreement with the city or city economic development entity is expected to have a total present financial value of one million dollars ($1,000,000) or more. Financial assistance includes, but is not limited to, cash payments or grants, bond financing. tax abatements or exemptions (including, but not limited to, abatements or exemptions from real property, mortgage recording. sales and uses taxes, or the difference between any payments in lieu of taxes and the amount of real property or other taxes that would have been due if the property were not exempted from the payment of such taxes), tax increment financing, filing fee waivers, energy cost reductions, environmental remediation costs, write-downs in the market value of building, land, or leases, or the cost of capital improvements related to real property that, under ordinary circumstances, the city would not pay for, and includes both discretionary and as of right assistance. Where assistance takes the form of leasing city property at below-market lease rates, the value of the assistance shall be determined based on the total difference between the lease rate and a fair market lease rate over the duration of the lease. Where assistance takes the form of loans or bond financing, the value of the assistance shall be determined based on the difference between the financing cost to a borrower and the cost to a similar borrower that does not receive financial assistance from a city economic development entity. "Financial assistance" shall not include assistance available under New York state programs or with New York state funds where the city does not have the authority to impose additional eligibility requirements on such assistance. 


b. Training Requirement.  To the extent permitted by law, and as a condition to receiving financial assistance, covered developers shall ensure that all employers on the city development project, including any contractors and subcontractors, have apprenticeship agreements appropriate for the type and scope of work to be performed on the project, which have been registered with and approved by the New York state commissioner of labor in accordance with article 23 of the New York state labor law.  Developers shall require that any entity performing building services shall offer to its employees, at no cost to the employees, professional development training in the area of building services, including classroom instruction by professional trainers, homework and attendance requirements, 


c. Disclosure Requirement.  


(1) The city shall publish on its web site a list of city development projects, and for each such project: (i) the name, address, officers, shareholders, including any persons who are shareholders, investors who have or will invest at least two hundred and fifty thousand dollars ($250,000) in the project, and any parent or subsidiary, of each developer applying for financial assistance in connection with a city development project; (ii) the type and amount of financial assistance devoted to the city development project; (iii) the type and amount of any federal or state financial assistance devoted to the city development project; (v) leases for any proposed hospitality operation on the development project; and (v) the name and address of each contractor that will provide services on the development project. Such list shall be updated and published as often as is necessary to keep it current. 


(2) Each developer applying for financial assistance in connection with a city development project shall provide to the city, and the city shall publish on the city's web site, the following: (i) the number and types of full-time and part-time jobs by job title and industry expected to be created on the city development project; (ii) a description of any finding that the developer and any contractor that will provide services on the development project have violated any wage, discrimination, unemployment, workers compensation, health and safety, or any other local, state of federal employment law within the past ten (10) years; (iii) a listing of any pending bankruptcy proceedings and any bankruptcy proceedings initiated in the last ten (10) years by the developer and any contractor that will provide services on the development project; (iv) a description of any finding that the developer and any contractor that will provide services on the development project have been convicted of a crime in the past ten (10) years; (v) a description of any local, state, or federal tax delinquencies of the developer and any contractor that will provide services on the contract, and any finding that the developer and any contractor that will provide services on the development project have violated a local, state, or federal tax law within the past ten (10) years; and (vi) any names under which the developer and any contractor that will provide services on the development project have conducted business in the last ten (10) years, 


(3) Each covered developer of a city development project shall require all employers of covered employees performing work on the city development project to provide proof of valid workers compensation insurance coverage and unemployment insurance coverage. Such proof of coverage shall be provided to the city and the city shall publish such proof of workers compensation insurance coverage and unemployment insurance coverage on its web site. 


d. Enforcement. 


(1) In addition to failure to comply with subdivisions b through c of this section, it shall be a violation of this section for any covered developer to discriminate or retaliate against any covered employee who seeks information regarding, or enforcement of, this section. 


(2) The comptroller shall monitor compliance with the requirements of this section. Whenever the comptroller has reason to believe there has been a violation of this section, or upon a verified complaint in writing from a covered employee, or a covered employee's representative claiming a violation of this section, the comptroller shall conduct an investigation to determine the facts relating thereto.


(3) The comptroller shall report the results of such investigation to the mayor or his or her designee, who shall, in accordance with the provisions of paragraph six of this subdivision and after providing the covered developer an opportunity to cure any violations, where appropriate issue an order, determination, or other disposition, including, but not limited to, a stipulation of settlement. Such order, determination, or disposition may at the discretion of the mayor, or his or her designee, impose the following on the covered developer committing the applicable violations: (i) direct payment of a further sum as a civil penalty in an amount not exceeding twenty-five percent of the total amount of the financial assistance received by the covered developer; (ii) direct the maintenance or disclosure of any records that were not maintained or 

disclosed as required by this section; (iii) direct the reinstatement of, or other appropriate relief for, any person aggrieved pursuant section d (1); (iv) order any covered developer to rebid and award any work performed by a contractor or subcontractor that is not in compliance with paragraph c above, in a manner to ensure compliance with the provisions of paragraph c; (v) issue a stop work order of construction. In assessing an appropriate remedy, due consideration shall be given to the gravity of the violation, the history of previous violations, the good faith of the covered developer, and the failure to comply with record-keeping, notice, reporting, or disclosure. Any civil penalty shall be deposited in the general fund. 


(4) In addition to the provisions provided in subparagraph three of this paragraph, in the case of a covered developer, based upon the investigation provided in this paragraph, the comptroller shall also report the results of such investigation to the city economic development entity, which may impose a remedy as such entity deems appropriate as within its statutorily prescribed authority, including rescindment of the award of financial assistance.


(5) Before issuing an order, determination, or any other disposition, the mayor, or his or her designee, as applicable, shall give notice thereof, together with a copy of the complaint, which notice shall be served personally or by mail on any person affected thereby. The mayor, or his or her designee, as applicable, may negotiate an agreed upon stipulation of settlement or refer the matter to the office of administrative trials and hearings, or other appropriate agency or tribunal, for a hearing and disposition. Such person or covered employer shall be notified of a hearing date by the office of administrative trials and hearings, or other appropriate agency or tribunal, and shall have the opportunity to be heard in respect to such matters. 


(6) When a final disposition has been made finding a violation of this section and the person found violating this section has failed to comply with the payment or other terms of the remedial order of the mayor, or his or her designee, as applicable, and provided that no proceeding for judicial review shall then be pending and the time for initiation of such proceeding has expired, the mayor, or his or her designee, as applicable, shall file a copy of such order containing the amount found to be due with the clerk of the county of residence or place of business of the person found to have violated this section, or of any principal or officer thereof who knowingly participated in the violation of this section. The filing of such order shall have 

the full force and effect of a judgment duly docketed in the office of such clerk. The order may 

be enforced by and in the name of the mayor, or his or her designee, as applicable, in the same 

manner and with like effect as that prescribed by the state civil practice law and rules for the 

enforcement of a money judgment. 


(7) In an investigation conducted under the provisions of this section, the inquiry of the comptroller or mayor, or his or her designee, as applicable, shall not extend to violations committed more than three years prior to the filing of the complaint, or the commencement of such investigation, whichever is earlier. 


e. Civil Action. 


(1) Except as otherwise provided by law, any person claiming to be aggrieved by a violation of this section shall have a cause of action in any court of competent jurisdiction for damages, including punitive damages, and for injunctive relief and such other remedies as may be appropriate, unless such person has filed a complaint with the comptroller or the mayor with respect to such claim. In an action brought by a covered employee, if the court finds in favor of the employee, it shall award the employee, in addition to other relief, his/her reasonable attorneys' fees and costs. 


(2) Notwithstanding any inconsistent provision of paragraph one of this subdivision where a complaint filed with the comptroller or the mayor is dismissed an aggrieved person shall maintain all rights to commence a civil action pursuant to this chapter as if no such complaint had been filed. 


(3) A civil action commenced under this section shall be commenced in accordance with subdivision two of section 214 of New York civil practice law and rules. 


(4) No procedure or remedy set forth in this section is intended to be exclusive or a prerequisite for asserting a claim for relief to enforce any rights hereunder in a court of law. This section shall not be construed to limit an employee's right to bring a common law cause of action for wrongful termination. 


f. Application to existing city development projects. The provisions of this section shall 

not apply to any written agreement between a city agency or city economic development entity and a covered developer providing for financial assistance executed prior to the enactment of the local law that added this section, except that extension, renewal, amendment or modification of such written agreement, occurring on or after the enactment of the local law that added this section that results in the grant of any additional financial assistance to the financial assistance recipient shall make the covered developer subject to the conditions specified in this section. 


g. Severability. In the event that any requirement or provision of this section, or its application to any person or circumstance, should be held invalid or unenforceable by an court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other requirements or provisions of this section, or the application of the requirement or provision held unenforceable to any other person or circumstance. 


h. Competing laws. This section shall be liberally construed in favor of its purposes. Nothing in this section shall be construed as prohibiting or conflicting with any other obligation or law, including any collective bargaining agreement, that mandates the provision of training or protections to covered employees. No requirement or provision of this section shall be construed as applying to any person or circumstance where such coverage would be preempted by federal or state law. However, in such circumstances, only those specific applications or provisions of this section for which coverage would be preempted shall be construed as not applying. 


§ 3. This local law shall take effect in upon enactment.
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� Originally incorporated in June 27, 1966 as the New York City Public Development Corporation and subsequently merged with the Financial Services Corporation of New York City 1991 to carry out economic development services for the city.  See:  Bylaws of New York City Economic Development Corporation (effective November 1, 2012) and Audit Report of the Financial and Operating Practices of the New York City Economic Development Corporation and Compliance with its Master and Maritime Contracts, July 1, 2005 – June 30, 2008, FN09-104A, April 27, 2010. 


� See generally, Not-for-Profit Corporation Law, Section 102(5).


� New York City Economic Development Corporation, Certificate of Incorporation, Section IV, page 1.


� Id. at 2.


� New York City Economic Development Csporation, Annual Investments Project Report, 2011.


� Economic Development Corporation, website, http://www.nyc.gov/edc.


� This land is often sold to EDC by the City pursuant to Section 384 of the New York City Charter.


� Master Contract, City of New York 


� NYCIDA is a state agency created by Article 18-A of the General Municipal Law.  EDC contracts with NYCIDA to develop and facilitate economic development projects for which the NYCIDA’s board of directors approves tax benefits. 


� The tax benefits conferred by EDC are those authorized by the New York City Industrial Development Authority (NYCIDA), a state entity authorized to grant tax benefits, and include tax-exempt bonds, sales tax waivers, mortgage reporting tax waivers, real property tax exemptions and Payments-In-Lieu-Of-Taxes (PILOTS) – See General Municipal Law, Sections 850-888 and Section 917*2.


� Economic Development Corporation, website, � HYPERLINK "http://www.nyc.gov/edc" �http://www.nyc.gov/edc�. 


� New York City Economic Development Corporation, Major Economic Development Initiatives, http://www.nyc.gov/html/edc/.


� See Bureau of Labor Statistics where most common jobs within construction work are generally described as Construction workers are workers with skilled crafts within a specialized trade, including plumbing, electrical, masonry, carpentry, structural steel, painting and excavation and or generally perform tasks of constructing, reconstructing, altering, maintaining, moving, rehabilitating, repairing, renovating or demolition of any building, structure, or improvement,  or  relating to the excavation of or other development or improvement to land. 


� See Section 230 (1) of the New York State Labor law where Building service workers are employees whose job duties are connected to performing building service work, including but not limited to a watchperson, guard, doorperson, building cleaner, porter, handyperson, janitor, gardener, groundskeeper, stationary fireman, elevator operator and starter, or window cleaner.


� See generally “Education and Training” and “Duties”, U.S. Department of Labor, Bureau of Labor Statistics, Occupational Outlook Handbook, Construction Laborers and Helpers, at � HYPERLINK "http://www.bls.gov/ooh/construction-and-extraction/construction-laborers-and-helpers.htm" \l "tab-4" �http://www.bls.gov/ooh/construction-and-extraction/construction-laborers-and-helpers.htm#tab-4� and xxx Janitors and Building Cleaners, Security Guards and Gaming Surveillance Officer, General Maintenance and Repair and other related building service positions.


� New York City Economic Development Corporation, Annual Investment Projects Report


Pursuant to Local Law 62 – FY 2012, January 31, 2013, http://www.nycedc.com/sites/default/files/filemanager/About_NYCEDC/Financial_and_Public_Documents/Landing_page/LL62/LL62_Volume__I_FY2012_horiz.pdf.


� In 2003, $15,136,683 was spent on construction spending in the City: New York Building Congress, New York City Construction Outlook, Update, May 28, 2010, A Successful Decade for NYC Construction Industry Concludes with $26.7 Billion in Annual Spending, According to New York Building Congress, Raw Data, Excel Sheet, data labeled “A Decade of Construction Employment in New York City”.


� New York Building Congress, New York City Construction Outlook 2013-2015.


� New York Building Congress, New York City Construction Outlook 2013-2015 - The New York Building Congress is a membership coalition of business, labor, association and government organizations promoting the design, construction and real estate industry in New York City.


� New York Building Congress, New York City Construction Outlook 2013-2015.


� New York Building Congress, New York City Construction Outlook, March 21, 2013 Update.


� New York Building Congress, New York City Construction Outlook 2013-2015


� Id.


� Construction Industry Partnership of New York City, Construction Safety: A Tale of Two Cities, Page 18, November, 2003, http://www.bteany.com/media/reports/constructionsafety.pdf.


� Id.


� Id.


� New York City Council Briefing Paper, Committee on Housing and Buildings, Oversight: Construction Site Safety, February 4, 2008, page 2


� Lueck, Thomas J. Safety Nets in City’s Skies Protect Workers and Passers-by.  But Not Always, New York Times, January 25, 2008.


� Fiscal Policy Institute, Building Up New York, Tearing Down Job Quality, December 5, 2007, page 1.


� Local Laws 37, 40 41, 44, 45 & 46 of 2008 relate to enhanced safety of construction sites and equipment in addition to construction safety plans.


� New York Daily News, City Report: Close to half of all construction sites raise safety concerns, by Francesca Trianni and Niki Blasina, April 30, 2013.


� Id.


� Id.


� Labor Law, Article 23, Section 810


� New York State Department of Labor, Apprenticeship Program, Fact Sheet, http://www.labor.ny.gov/apprenticeship/pdfs/p532.pdf.


� Id.


� Labor Law, Article 23, Section 810


� Labor Law, Section 816-a.


� Id., Section 811 (1) (d).


� New York State Department of Labor, Apprenticeship Program, Businesses and Sponsors,, http://www.labor.ny.gov/apprenticeship/appsponsor.shtm


� Id.


� The Partnership for New York City, NYC Jobs Blueprint, 2013, page 41.


� Id. at 29-30.





2

