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THE COUNCIL OF THE CITY OF NEW YORK

REPORT OF THE INFRASTRUCTURE DIVISION

Marcel Van Ooyen, Deputy Chief of Staff

COMMITTEE ON SANITATION AND SOLID WASTE MANAGEMENT

Hon. Michael E. McMahon, Chair

June 19, 2003

 PROPOSED INT. NO. 393-A
By: Council Members McMahon, Comrie, Davis, Gerson, Liu, Serrano, Weprin and Provenzano 

ADMINISTRATIVE CODE:
Amends paragraph 7 of subdivision a of Section 16-130

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the definition of fill material.

OVERVIEW: 


On June 19, 2003, the Committee on Sanitation and Solid Waste Management, chaired by Council Member Michael E. McMahon, will conduct a hearing on proposed Int. No. 393-A. This bill would amend paragraph 7 of subdivision a of section 16-130 of the Administrative Code of the City of New York by including asphalt millings within the definition of clean fill material.

Int. No. 393-A


Int. No. 393-A would amend section 16-130 as follows:


Section 16-130 (a)(7) would be amended to include asphalt millings within the definition of clean “fill material.”

BACKGROUND

Asphalt millings are recycled asphalt pavement (bituminous concrete) that is ground into fine particles, with a size ranging from dust to less than an inch in diameter. Hundreds of thousands of tons of asphalt millings are produced every year in New York City through highway and road resurfacing projects and other construction projects.

The Department of Sanitation is responsible for regulating the use of fill material for fill material operations conducted in the City. “Fill material” is defined in the Administrative Code, section 16-130(a)(7), as “clean materials consisting of earth, ashes, dirt, concrete, rock, gravel, stone or sand, provided that such material shall not contain organic matter having the tendency to decompose with the formation of malodorous by-products.” Fill material operations” is defined in Administrative Code, section 16-130(a)(8) as “ the grading, leveling, surcharging, compacting or final disposition of fill material for the purpose of land alteration or improvement, including but not limited to change of the existing property grade, filling of lands below established grades or of lands under water to establish grades, and filling of lands which requires approval by any city or state agency”.


Proponents of Int. No. 393 contend that by adding asphalt millings to the definition of “clean fill”, a material that is abundant and inexpensive would be available for fill uses. They also contend that asphalt millings are better than the current allowable fill material for use in contouring and shaping grading projects and for closing up air holes, that, without fine fill, would eventually settle to create pockets, requiring re-filling and resurfacing.

Within the tri-state region, Connecticut includes asphalt millings within its definition of clean fill material,
 while New Jersey does not. However, New Jersey’s Department of Environmental Protection (NJDEP) has gone so far as to release an “Asphalt Millings Guidance Document” on their website, which states that, “…asphalt millings are not considered clean fill. In order to prevent sediment contamination, asphalt millings should not be used where runoff to surface water features would be possible. Asphalt millings may be used provided the appropriate conditions are followed.” 
 New Jersey does allow asphalt millings to be used in making asphalt itself and for sub-base material (fill used under the primary covering) if the use does not involve the filling of wetlands or wetland encroachment or use as general fill, and if used in roadwork it must be fully contained by a paved road surface of either bituminous asphalt or Portland cement concrete. Otherwise, New Jersey requires site-specific approval to use asphalt millings because of environmental concerns over possible runoff into standing bodies of surface water.


New Jersey’s major concern with asphalt millings is the pollution of surface water. According to NJDEP, asphalt millings can pose health and environmental hazards, especially when ground into very small particles.
 Asphalt paving applications are made up of certain compounds, known as polycyclic aromatic hydrocarbons (PAHs), which are specified as targeted pollutants by the United States Environmental Protection Agency. As a result, New Jersey requires that roads that use asphalt millings be fully contained by pavement, and asphalt millings may not be placed “within 600 millimeters of the final-subgrade or less than one meter above the highest seasonal groundwater table.”
      

First Hearing


The first hearing concerning Intro. No.393 was held on June 10, 2003. Robert Orlin, Deputy Commissioner of the Bureau of Legal Affairs for The New York City Department of Sanitation testified. He was accompanied by Michael Bimonte, the Department of Sanitation Chief of Staff, Joseph Cannisi Department of Transportation, Ron Lnien, Department of Buildings, and John Nattoli, Chief Engineer, Department of Parks. Also testifying were Edward Wallace, from Greenberg, Trarrig, Dave Hamley representing the New York State Construction Material Association and Timothy Logan for the Environmental Justice League.


All the representatives of city agencies were in support of the bill. Deputy Commissioner Cannisi of the Department of Transportation testified that the Department of Transportation produces 40,000 extra tons of millings per year, over and above their recycling needs, that end up in landfills. Deputy Commissioner Orlin testified, “ The additional of asphalt millings to the definition of fill material in the City’s Administrative Code would be fully consistent with the State’s rules and regulations…”


One concern expressed by Timothy Logan of The Environmental Justice League was regarding the possible hazardous effects of runoff from the asphalt millings.

David Hamley of the New York State Construction Association presented the Committee with a report conducted by the Florida Center for Solid and Hazardous Waste Management.
 The report concluded that any runoffs from asphalt millings were below detection limits and posed no undue risk.

� See Regs. Conn. State Agencies §22a-209-1. New Mexico also includes asphalt millings within clean fill, See N.M. Admin. Code 20.9.1, as well as Oregon, See Or. Admin. r. 340-093-0030. 


� New Jersey Department of Environmental Protection’s “Asphalt Millings Guidance Document” can be found at � HYPERLINK "http://www.state.nj.us/dep/dshw/rrtp/asphalt.htm" ��www.state.nj.us/dep/dshw/rrtp/asphalt.htm�





� See note 2 supra.


� Id.


� “Leaching Characteristics of Asphalt Road Waste”, State University of Florida, Florida Center for Solid and Hazardous Waste Management, Report #98-2, June 1998, Timothy G. Townsend
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