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A Local Law to amend the New York city charter and the administrative code of the city of New York, in relation to developing a comprehensive program for the remediation and reuse of brownfields.                                                                                                                                                                                                   

I. Introduction 
On Tuesday, April 21, 2009 at 1:00 p.m., the Committee on Environmental Protection will hold an oversight hearing that relates to New York City’s proposed Local Brownfields Law.  Invited to testify are Acting Commissioner Steven Lawitts of the New York City Department of Environmental Protection, Suzanne Mattei, Regional Director of the New York State Department of Environmental Conservation, George Pavlou, Acting Regional Administrator of the United States Environmental Protection Agency (EPA), Region 2, Laura Haight of NYPIRG, Deborah Goldberg of the Earth Justice, Eric Goldstien of the Natural Resources Defense Council, Jody Kass  and Mathy Stanislaus of New Partners for Community Revitalization and many others. 
II. Background
A brownfield site is commonly considered to be any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant.
  Such sites exist in nearly every community in New York State.  In New York City, the Office of Environmental Coordination (OEC) has coordinated the City’s official brownfields efforts and develops brownfields policy” by “assist[ing] City agencies with brownfields issues generally, helping with community involvement, state/federal agency interactions, investigation, remediation, and end-use planning issues.  OEC also facilitated the City’s participation in state and federal grant programs, provides information and assistance to community and business groups working on brownfields redevelopment, and represents the public sector on the executive committee of the New York State Chapter of the National Brownfields Association.”
 
Finally OEC coordinated with not-for-profit community groups dedicated to promoting community revitalization to apply for Brownfield Opportunity Area (BOA) grants, either as a participant or as a recommender.  These grants, established by the 2003 state Brownfields Law, allow community groups, in conjunction with or with the support of the City, to plan for redevelopment of areas with multiple brownfields sites.
  
The presence of brownfields in New York City is a major policy concern because brownfields can blight neighborhoods, depress land values, and threaten public health and the environment.  According to PlaNYC, as many as 7,600 acres of land in the City may be contaminated 
  In short, “[l]eft untouched, brownfields pose environmental, legal and financial burdens on a community and its taxpayers.  However, after cleanup, these sites can again become the powerful engines for economic vitality, jobs and community pride that they once were.”
.
  Depending on the level of contamination, and the potential for exposure to the contaminants, these sites may pose serious health threats, and because the contamination or potential contamination can discourage reuse, the City loses vast amounts of potential tax revenues.

With the introduction of PlaNYC in April 2007, New York City contemplated taking the next step in the city's brownfield cleanup initiatives. That plan included the creation of a new Office of Environmental Remediation (OER), to be housed in the Mayor's Office of Operations and a new city-run brownfield cleanup program. This new office was established in June, 2008.

III. Federal Brownfields Programs

As part of its mission to protect human health and the environment, the. EPA is dedicated to revitalizing all types of contaminated land to productive economic and green space use.
 To achieve these goals EPA supports such things as training, research, and technical assistance, as well as provides the knowledge and skills needed for a successful brownfields program to state and local governments and other non-federal stakeholders.  
  The EPA’s brownfields program is built upon four basic goals and principles: “protecting the environment, partnering for success, stimulating the marketplace, and promoting sustainable reuse.”

      The Small Business Liability Relief and Brownfields Revitalization Act, signed into law on January 11, 2002, expanded the federal government’s funding for assistance in brownfields-related training, research, and technical assistance.  Eligible entities may apply for brownfields training, research, and technical assistance grants (under §104(k)(6) of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended, (CERCLA or Superfund), 42 U.S.C. 9604(k)(6)), and EPA awards such grants based on a number of environmental, health, and financial criteria, as well as the ability of the applicant to properly manage the grant money.

      Additional EPA brownfields programs include: The State and Tribal Response Programs, which provides noncompetitive grants to establish and enhance state and tribal response programs, and The Brownfields Economic Redevelopment Initiative, which provides New Yorkers with funding, technical assistance and resources to clean up brownfields.
  

      Finally the EPA administers a “One Cleanup Program” initiative that supports state brownfields programs that meet a minimum set of criteria by entering into Memoranda of Agreement with states administering EPA approved programs to refrain from exercising its cost recovery authority or from undertaking any removal or remedial action at sites addressed by the states with approved programs.   New York State’s Voluntary Cleanup Program and New York State’s Brownfield Cleanup Program have never met the criteria for an approvable Voluntary Cleanup or Brownfield Cleanup Program and no Brownfield Cleanup MOA exists between EPA and the State of New York where the federal government agrees to waive its remedial authority or issue liability waivers. 

IV. New York State Brownfields Programs
In 1994, an administrative Voluntary Cleanup Program (VCP) was established in New York State for brownfields.  The VCP utilized a cooperative approach that included the DEC, the New York State Department of Health, and volunteer landowners.  The involved entities signed a Volunteer Cleanup Agreement (VCA) and developed plans to investigate and, if necessary, remediate the site to an appropriate degree to protect public health and the environment based on the planned future use of the site.  New York City is home to 51 of the 332 total VCP agreements entered into by DEC.
 The Brownfields Law of 2003 replaced the Voluntary Cleanup Program but the existing Voluntary Cleanup Program Agreements remain in effect.

As a strong signal of its commitment to addressing the issue of brownfields, in September 2003, New York State enacted the Superfund/Brownfield Law.  The law created a Brownfield Cleanup Program (“BCP”) to replace the Voluntary Cleanup Program mentioned above.
  Subsequent to original passage, the State legislature passed a bill containing “technical corrections” to the initial brownfields law, which the Governor signed on October 5, 2004. 
   The BCP, codified as new Article 14 of Title 27 of the Environmental Conservation Law, was formed to encourage the voluntary remediation of brownfields and “to address the environmental, legal, and financial barriers that often hinder the redevelopment and reuse of contaminated properties. . . .”

The goal of the BCP is to “remediate the site to a level that is protective of public health and the environment; taking into account the current, intended, and reasonably anticipated future use of the site.”
  Prior to the enactment of the Superfund/Brownfield Law, the DEC remediated brownfields through the VCP which is the model for the BCP, but which had no legislative statutory authority or regulations, causing uncertainties that, along with Superfund’s liability scheme, discouraged brownfields redevelopment.  The BCP seeks to remove these barriers in order to facilitate a faster, more efficient, and more inclusive process for transforming brownfields into productive community assets.  To do so BCP utilizes such tools as tax incentives and technical assistance grants of up to $50,000 per site to help encourage community involvement in cleaning brownfields.

The DEC may sign a BCP agreement with either of two types of parties– “participants” or “volunteers.”  Participants are individuals or entities directly responsible for contamination on a site, while “volunteers,” are individuals or entities who purchase a property after it has been contaminated, are not. With exceptions, eligible sites include “any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant . . . .”
 
The DEC requires that an applicant enter into a “brownfields cleanup agreement” (BCA) with the agency, committing the applicant to an investigation and, if necessary, remediation, of the site under DEC’s oversight.
  The results of the investigation and the proposed future uses of the site determine, to a large degree, what will be done and how and when.  Those determinations are memorialized in an agreement.  The agreement addresses, among other things, preparation and submission of investigation work plans, a citizen participation plan, and payment of DEC oversight costs.  If an investigation shows that remediation is needed, a remediation work plan is developed.  The BCP incorporates a multi-track approach to clean-ups that is dependent upon the proposed use of the site.  

Based upon a review of a Final Engineering Report, typically prepared by the applicant, if the DEC determines that the remediation requirements have been or will be achieved through a work plan, the agency issues a “certificate of completion” (COC), pursuant to which the applicant, any successors or assignees, is released from liability to the State for hazardous waste or petroleum at or emanating from the site.  However, the COC also contains “reopeners” that provide for its modification or revocation for “good cause” or where noncompliance with the BCA or misrepresentation has occurred.  In addition, the COC triggers the potential tax credits offered pursuant to the BCP.  Opportunities for public comment and participation exist throughout the BCP process, including during the period before the DEC approves the proposed remedial investigation report, finalizes the proposed remedial work plan and approves the final engineering report.  

In addition to establishing the BCP, the Superfund/Brownfield Law refinances the State’s superfund program and amends the Bond Act by increasing state reimbursements from 75% of eligible costs to 90% of such on-site costs and 100% of such off-site costs, allows municipalities to keep profits from the sale of remediated brownfields, and expands the definition of municipality to include community groups working in conjunction with a municipality.
   The Superfund/Brownfield Law, passed in 2003, increased the use of Bond Act funding for the investigation and remediation of municipal brownfields.

There are also brownfield remediation projects in which the private sector is currently involved.  Examples include sites that are investigated and/or remediated for purely private development; projects from the City’s “New Marketplace” housing plan, announced in December of 2002, under which the City’s Department of Housing Preservation and Development will provide $200 million in loans through the year 2009 to private developers building certain types of affordable housing, and projects developed using the New York Metro Brownfields Redevelopment Fund, a revolving loan fund that uses public financing to spur private investment in brownfields investigation and remediation.  

V. Brownfields and Superfund  Cleanup Standards
Cleanup standards and whether they are sufficiently protective has been a significant and thorny issue in brownfield remediation for many years
   
  However, the State prevailed in a lawsuit that challenged the regulations filed by the Citizens Environmental Coalition, the Sierra Club, New York Public Interest Research Group and Environmental Advocates of New York on the ground that they are inconsistent with the Superfund/Brownfields Law and fail to protect the public and the environment.
and is, arguably, one of the most important issues about which people may disagree. A number of scientists that reviewed the soil cleanup objectives promulgated in the regulations implementing the state Superfund law agreed at the public hearing that the cleanup standards are inadequate.  They commented that the soil clean up standards underestimate potential risk, miss pathways of exposure, fail to protect aquatic resources and fail to consider the additive and synergistic effect of multiple pathways of exposure.

When contamination is left on site with a clean fill cover, soil vapor intrusion into structures is possible. “Vapor intrusion”, defined as the migration of vapors into a building from a subsurface source of soil or groundwater contamination, has also emerged as a potential impediment to an adequate brownfield/superfund cleanup.
  The vapor intrusion pathway of exposure is also very problematic because it was not taken into consideration by DEC when establishing soil cleanup standards.
 Based upon a recent policy statement, all New York State sites previously closed prior to January 1, 2003, are subject to being revisited and reopened under a draft policy entitled “Evaluating the Potential for Vapor Intrusion at Past, Current and Future Sites.”
  According to Ken Kamlet, Director of Legal Affairs at Newman Development, LLC, “there is a potential negative impact when developers do everything that they are supposed to do…and then two, five or ten years later DEC or DOH comes back saying vapor intrusion is a bigger concern…”
 Vapor intrusion is a “potential concern anywhere soil or groundwater, contaminated by VOCs that are toxic to human health, is near buildings or where buildings will be constructed.”
  While the effects of vapor intrusion from radon and methane are well known, awareness of adverse health impacts from vapor intrusion due to the presence of volatile organic compounds is relatively recent.

Remediation standards at brownfields sites are a serious matter for all New Yorkers because many brownfields redevelopments in urban areas are for housing.  According to a 2006 United Conference of Mayor’s Survey housing accounted for more than 14,000 buildings on brownfields sites in comparison to a little less than 4,000 developments on mixed-use sites, 520 for commercial use, 422 parks and 1,265 others including schools and industrial facilities.
 

A review of the fifty-six brownfield sites deemed complete by DEC statewide revealed that fourteen of the fifteen brownfield cleanup sites approved for “restricted residential use”, (meaning that housing was built on the sites without complete cleanups and that include easements for the sites that prohibit things like gardening), were located in New York City or Westchester County.  Other limitations imposed at restricted use residential sites prohibit the use of groundwater without treatment.   Construction related restrictions are also imposed that prohibit future soil disturbances except in accordance with an approved site management plan.  

When a redeveloped property is designated as being for “restricted residential use” a deed is notation filed with the County Clerk’s Office and is the only notice that contamination remains on site after a cleanup, but many of the redeveloped properties are marketed as rental units and deed notations are unlikely to provide notice to potential renters. Only one “restricted residential use” cleanup was approved by DEC in upstate New York.

VI. Where Do We Go From Here?
As noted earlier, the 2003 Brownfield/Superfund law contained eligibility requirements that exclude many New York City sites from participation in the brownfield program because they are contaminated by an off-site source or contaminated with fill material.
  With 565 miles of shorelines, New York City has a reason to be concerned about surface water and aquatic environment protection.
 or extend the protection of ecological resources to aquatic environments.
  Policies that would have allowed site background levels to determine soil cleanup objectives
 were overturned in the lawsuit challenging the regulations discussed earlier, but, the regulations still do not factor the protection of surface water into the calculated soil cleanup objectives  Gaps in the program allow developers to bring polluted surface soils to sites.

Some critics of New York State 2003 Brownfield law and others who are not generally critics of the BCP law call for the creation of a city program that will address New York City’s unique issues.
   Proposals to improve brownfields cleanup in New York City include on-site testing and analyzing test results, to streamline the cleanup process and creating a database of historic uses.

Some professionals in this area believe that brownfields legislation could benefit from a coordinated public health and community based planning approach to brownfields redevelopment.
 In response to some of these issues, the Office of Environmental Remediation has proposed a local law to amend the New York city charter and the administrative code of the city of New York, in relation to establishing an office of environmental remediation and a local brownfield cleanup program local brownfields remediation law.    Currently local environmental health data and information is not used to inform local environmental health policy, but this is one of the reasons why a local, citywide brownfields remediation program would make sense. Better environmental health tracking information from the New York City Department of Health and Mental Hygiene can aid in plans for future land use and analyzing the appropriateness of institutional controls.

 Proposed Int. No. 21-A: A Local Law to amend the New York city charter and the administrative code of the city of New York, in relation to developing a comprehensive program for the remediation and reuse of brownfields.                                                                                                                                                                                                   

Proposed Int. No. 21-A, called the “New York City Brownfield and Community Revitalization Act,” modifies the New York City Charter by creating the Office of Environmental Remediation (OER) within the Mayor’s Office of Operations 
Section 1 names this bill the “New York City Brownfield and Community Revitalization Act.” 

Section 2 amends Section 15 of the New York City Charter, adding a Director of Environmental Remediation, to be appointed by the Mayor, who will head the Office of Environmental Remediation within the Mayor’s Office of Operations. The Director is charged with establishing, in consultation with other City agencies, City policy regarding the identification, investigation, remediation, and redevelopment of brownfields. The Director is further charged with a variety of other duties, including developing programs for sustainable growth, identifying and cataloguing brownfields with a focus on projects that are consistent with brownfield opportunity area plans and on communities that (i) contain a disproportionate number of brownfield sites, (ii) show indicators of economic distress, including low resident incomes, high unemployment, high commercial vacancy rates and depressed property values, or (iii) contain brownfield sites that present strategic opportunities to stimulate economic development, community revitalization or the siting of public amenities, developing and administering a local brownfield cleanup program, promoting and supporting community participation in brownfield redevelopment, educating community groups about brownfield redevelopment, acting as an intermediary between City agencies and other entities, including State agencies, applying for funds to support brownfield redevelopment, and administering the E-Designation program, as defined in section 11-15 of the Zoning Resolution of the City of New York. E-Designation requires that properties undergo some environmental testing and, possibly, remediation, before new construction or a change in use occurs on the property. Currently, the Department of Environmental Protection administers this program.   
Section 3 of the Act adds a new section 1404 to Chapter 57 of the New York City Charter, establishing an Office of Environmental Remediation within the Department of Environmental Protection, also to be headed by the Director of Environmental Remediation, and specifying that the office shall exercise such powers and duties as the director shall determine, including the administration of the E-Designation program.

Section 4 of the Act amends Title 24 of the Administrative Code of the City of New York by adding a new Chapter 9.  New section 24-901 titles this chapter the “New York City Local Brownfield Cleanup Law.”  New section 24-902 defines terms used in the chapter. Of particular importance is the definition of a “local brownfield site.” The definition includes properties whose redevelopment or reuse is complicated by the presence of light to moderate contamination. Excluded from the definition are properties containing discharges of petroleum except as authorized by the DEC, properties registered as inactive hazardous waste disposal sites and presenting immediate risks to public health, properties on the “National Priorities List” pursuant to 42 U.S.C section 9605 (sometimes referred to as the “Superfund List”), properties subject to enforcement action under the State Environmental Conservation Law, or properties subject to any other on-going City, State, or Federal enforcement action related to the contamination.
 New section 24-903 charges the Director with developing and administering the Local Brownfield Cleanup Program (LBCP), and with promulgating rules. Such rules shall prescribe the application form, fees, reporting requirements, and procedures for participation in the program. Rules shall prescribe a local brownfield cleanup agreement to be signed by enrollees, detail requirements for remedial investigation reports and action plans (along with procedures for submittal and review of these plans), prescribe procedures for citizen participation, and provide for access by OER or its designee to enrolled property for the purpose of ensuring compliance with the cleanup agreement.
New section 24-904 sets the conditions of eligibility for participation in the LBCP. The property shall not be eligible if it does not meet the definition of a site described in 24-902, if any court action relating to the site’s contamination is pending against the applicant, if there is an order against the applicant related to the contamination on the property, or if the OER determines that the public interest would not be served by accepting the application.
New section 24-905 provides opportunities for citizen participation by requiring that the appropriate Borough President, the local Council Member, the local community board, residents living on or immediately adjacent to the brownfield site, community based organizations, and other appropriate community groups be notified by OER when that office receives an application to participate in the LBCP, before OER finalizes a remedial action work plan or approves a report on remedial action and before construction is commenced at the  brownfield site. OER is also required to provide public comment and for access to documents.
New section 24-906 provides for the issuance of a Certificate of Completion to be issued at the successful completion of the program. The certificate will state that the enrollee has successfully completed the program, that the City of New York will not take or require further investigatory or remedial action regarding the contamination addressed, except as various documents such as the remedial action work plan, site management plan, declaration of covenants and restrictions otherwise provide, and that the City of New York recommends that no other governmental entity take or require such action. The Director will seek to enter into agreements with Federal and/or State agencies and other entities stipulating that those entities do not intend to take or require further action from properties holding a Certificate of Completion. The City, however, reserves its rights regarding further investigation and remediation in the case of continuing contamination, non-compliance with the terms of the agreement, fraud, changes in environmental standards or changes in use.

New section 24-907 provides that applicants, enrollees, and recipients of Certificates of Completion who misrepresent facts related to the investigation, remediation, or site management of local brownfield sites shall be subject to civil penalties of up to twenty-five thousand dollars.
New  section 24-908 directs the Department of Buildings to withhold permits for any local brownfield site wherein OER has determined that the owner has failed to continue in full force and effect all institutional and engineering controls required.
Section 5 of the Act states that the local law shall take effect immediately.
VII. Conclusion 

As New York City moves towards greater sustainability, the quality of our brownfields redevelopment will play a large role in preserving our vast human and natural resources. By using our previously developed lands, we preserve natural lands. By ensuring that brownfields are developed in a manner that is protective of public health, we preserve the health and safety of our City. Today’s hearing will focus on how New York City can ensure that its brownfields are developed sustainably.
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