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I. INTRODUCTION
	On December 12, 2022, the Committee on Civil and Human Rights, chaired by Council Member Nantasha Williams and the Committee on State and Federal Legislation, chaired by Council Member Shaun Abreu, will hold a hearing on “Dignity for All – National and Local Efforts to End Appearance-Based Discrimination.” The Committee on Civil and Human Rights will also hear Introduction Number (Int. No.) 209, sponsored by Council Member Shaun Abreu, which would amend the administrative code of the city of New York, in relation to prohibiting discrimination on the basis of a person's height or weight in opportunities of employment, housing, and access to public accommodations, and Int. No. 702-A, sponsored by Council Member Shaun Abreu, which would amend the administrative code of the city of New York, in relation to prohibiting discrimination in employment on the basis of having one or more tattoos. Witnesses invited to testify include representatives from the Commission on Human Rights (CCHR), local legal service providers, community-based organizations, advocates and other interested stakeholders.
II. BACKGROUND
a. Appearance-Based Discrimination
Research indicates a person’s appearance may have either a positive or negative impact on their lives. Studies have shown that students who are considered more attractive receive higher grades.[footnoteRef:2] Research also shows that people considered more attractive based on popular cultural norms pertaining to beauty and physical characteristics often receive better medical treatment from doctors and lighter criminal sentencing.[footnoteRef:3] It is no wonder why modern society is so obsessed with appearance. Appearance based discrimination, or “lookism,” is the discriminatory treatment of people based on physical characteristics alone.[footnoteRef:4] These characteristics encompass a variety of attributes like physical look, personal style or dress, and genetic makeup such as height, eye color, weight and more.[footnoteRef:5]  [2:  Begley, Sharon. Beauty Before Brains. NEWSWEEK. (July 14, 2009) Available at www.newsweek.com/2009/07/13/beauty-before-brains.html.]  [3:  Lorenz, Kate. Do Pretty People Earn More? CNN. (July 11, 2005) Available at www.cnn.com/2005/US/Careers/07/08/looks/.]  [4:  Brown, Ashley Robin. Mirror, Mirror on the Wall, Who Are You to Say Who Is Fairest of Them All? 13 VA. SPORTS & ENT. L.J. 54, 56 (2013).]  [5:  Newman, Michael & Faith Isenhath. Appearance: A New Protected Class Under Title VII? FED. LAW., Nov./Dec. 2010, at 16.] 

Many of these classifications are often attributed to predisposed factors outside of the individual's control, also known as immutable characteristics.[footnoteRef:6] Appearance-based discrimination effects all genders, social classes, cultures, and creeds. However, it is not a protected classification despite having such close ties to other basis of discrimination, such as race, color, religion, sex, national origin, disability, age and genetic information.[footnoteRef:7] Current laws’ inability to address appearance-based discrimination creates loopholes that make appearance-based discrimination a substitute for other prohibited forms of discrimination, which, in turn, disproportionally impact diverse populations.[footnoteRef:8] In allowing appearance discrimination to persist, it could encourage society’s preoccupation with appearances.[footnoteRef:9] Additionally, because standards of beauty are culturally driven, it’s no wonder that workforce and housing discrimination adversely affect certain groups, impeding diverse individuals’ ability to thrive.[footnoteRef:10] For example, in the United States, the norm of attractiveness is based on typical Caucasian physical characteristics, which are deemed more attractive than members of other racial groups.[footnoteRef:11] This denial of protection based on appearance, leaves many vulnerable to discrimination based on physical appearance despite overriding qualifications and credentials.[footnoteRef:12]  [6:  Immutable characteristics were first differentiated by the courts in Rogers v. American. Airlines, Inc. This case demonstrates the difference of immutable and mutable characteristics, and the way courts applied their analysis of these characteristics to the law. In this case, flight attendant Rogers filed a lawsuit against American Airlines when she was told to put her hair in a bun at work because her hair style, cornrows, violated the airline’s grooming policy. The court determined Roger’s cornrow hairstyle was not an immutable characteristic as this hairstyle was not her natural hair style and something that could easily be taken out. Additionally, the court noted both Caucasian and African American women were permitted from wear all-braided styles in the workplace and therefore the airline’s policy was not discriminatory to a particular race or class. Rogers v. Am. Airlines, Inc., 527 F. Supp. 229 (S.D.N.Y. 1981).]  [7:  Title VII of the Civil Rights Act of 1964, 42 U.S.C. §2000e (1994); Americans with Disabilities Act, 42 U.S.C. § 12101 (1990); Age Discrimination in Employment Act, 29 U.S.C. §§ 621-34 (1964); Genetic Information Nondiscrimination Act, 42 U.S.C. § 2000ff (2008).]  [8:  Mahajan, Ritu. The Naked Truth: Appearance Discrimination, Employment, and the Law, 14 ASIAN AM. L.J. 165, 203 (2007).]  [9:  Newman, Michael & Faith Isenhath, supra note 4 at 16, 17.]  [10:  Mahajan, Ritu supra note 7.]  [11:  Id.]  [12:  Id. at 166] 

If appearance-based discrimination is left unprotected, continued adverse and unintended consequences within employment and housing settings will further impact overall societal changes. Qualities that are seen as attractive will continue to serve as determining factors for employers and housing representatives in deciding what individual receives the job or housing license.[footnoteRef:13] Currently, these qualities are used in deciding employability and studies show employers hire persons perceived as more attractive and pay them more in comparison to those deemed less attractive.[footnoteRef:14]  Evidence also suggests that society tends to attribute certain qualities of sociability, friendliness and competence to those considered physically attractive.[footnoteRef:15]  [13:  Id.]  [14:  Watkins, Lucy M. & Lucy Johnston. Screening Job Applicants: The Impact of Physical Attractiveness and Application Quality. 8 INT'L J. SELECTION & ASSESSMENT 76 (2000). Additionally, attractive people obtain higher wages. According to a study in the United States and Canada using two broad-based household labor market surveys with interviewers measuring each respondent's physical appearance in order to examine the effects of personal appearance on an individual's earnings, all else being equal, physically attractive men and women earned more money than their less attractive counterparts. Specifically, less-than-average attractiveness resulted in a 7-9% wage loss for workers in the lowest 9% of attractiveness, while above average attractiveness resulted in a 5% wage gain for workers in the top 33% of attractiveness. Hamermesh, Daniel S. & Jeff E. Biddle. Beauty and the Labor Market. 84 AM. ECON. REV. 1174 (1994).]  [15:  Dion, Karen, Ellen Berscheid & Elaine Walster. What Is Beautiful Is Good. 24 J. PERSONALITY & SOC. PSYCHOL. 285 (1972).] 

b. State legislation, proposals, policies 
Efforts to put an end to appearance-based discrimination are underway in Albany. A bill sponsored by Assembly Member Linda Rosenthal, A.801, would prohibit discrimination based upon weight, except where deviation may pose a threat to the individual, other patrons, or the general public.[footnoteRef:16] This bill would protect New Yorkers who have experienced weight-based discrimination in employment or housing, and would make it illegal for them to be denied service in any place of public accommodation,[footnoteRef:17] such as a hotel or restaurant, due to their weight. [16:  Assembly Bill. A801, sponsored by Linda Rosenthal. Available at https://www.nysenate.gov/legislation/bills/2023/a801.]  [17:  Id.] 

Similarly, S.2440, sponsored by Senator Brad Hoylman-Sigal, would prohibit discrimination on the basis of a person’s height or weight in opportunities of employment, housing, and access to public accommodations[footnoteRef:18]. The inclusion of height discrimination is an essential part of ending appearance-based discrimination as studies show that height is often a factor in receiving opportunities over others.[footnoteRef:19] This is seen especially in the context of employment, and correlates with higher income and promotions within the workplace.[footnoteRef:20] This is often linked to the notion that taller individuals are perceived as leaders and seen as healthier, more dominant, and intelligent.[footnoteRef:21] [18:  Senate Bill S2440, sponsored by Brad Holyman-Sigal. Available at https://www.nysenate.gov/legislation/bills/2023/s2440.]  [19:  Imtiaz, Aysha. Heightism is hard to identify. Yet there’s evidence that our biases around stature help shape our careers. BBC.COM. (Aug. 26, 2022) Available at https://www.bbc.com/worklife/article/20220825-height-discrimination-how-heightism-affects-careers#:~:text=Yet%20research%20shows%20that%20on,and%20height%20influences%20promotion%20opportunities.]  [20:  Id. ]  [21:  Id.] 

While efforts via statewide legislation have yet to pass in Albany, some local municipalities have already taken action. The city of Binghamton, New York amended its Human Rights Law in 2008 to prohibit discrimination based on height or weight.[footnoteRef:22] In 2019, New York State took a significant step in combatting hair discrimination by passing The CROWN Act,[footnoteRef:23] a law that prohibits discrimination based on natural hair or hairstyles, a phenomenon that disproportionately affects Black individuals, as well as anyone with textured hair.[footnoteRef:24] Additionally, New York City’s Human Rights Law prohibits discrimination based on hair texture, style, length, or the use of head coverings that are commonly associated with a particular racial group or religious group.[footnoteRef:25] CCHR has also adopted guidance that emphasizes that New York City’s non-discrimination law prohibits employers from requiring dress codes or uniforms that impose different requirements based on gender.[footnoteRef:26] This also encompasses grooming or appearance standards that are gender-based.[footnoteRef:27] [22:  Section 45-1 et seq. BINGHAMTON HUMAN RIGHTS LAW. Available at https://www.binghamton-ny.gov/government/elected-officials/city-charter-and-code-of-ordinances/chapter-45-binghamton-human-rights-law.]  [23:  Governor Cuomo Signs SB 6209, The CROWN Act, Sponsored by Assembly Member Tremaine S. Wright and Senator Jamaal T. Bailey. THECROWNACT.COM. (July, 12, 2019) Available at https://www.thecrownact.com/new-york.]  [24:  Mercer, Marsha. Banning Hair Discrimination Emerges as Racial Justice Issue. PEW TRUSTS, PEW RESEARCH CENTER. (Nov. 29, 2021) Available at https://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2021/11/29/banning-hair-discrimination-emerges-as-racial-justice-issue.]  [25:  What You Need to Know About Hair Discrimination. NYC COMMISSION ON HUMAN RIGHTS. (Apr. 16, 2022) Available at https://www.nyc.gov/assets/cchr/downloads/pdf/publications/Hair_KYR-2021.pdf.]  [26:  Local Law No. 3 (2002): N.Y.C. Admin. Code § 8-102.]  [27:  Id.] 

c. Federal legislation, proposals, and policies
1. National Efforts to Combat Trait or Appearance-Based Discrimination
	While New York State is considering its approach to trait or appearance-based discrimination, the Federal government has taken limited steps in this field. The Equal Employment Opportunity Commission (EEOC)[footnoteRef:28] has issued guidance to tackle appearance-based discrimination in the workplace.[footnoteRef:29] Specifically, the EEOC acknowledged the disproportionate impacts of height and weight requirements on employment opportunities available to some protected groups.[footnoteRef:30] The Commission now advises employers that if they cannot demonstrate how such requirements are related to a job, those requirements may be illegal under federal law.[footnoteRef:31] [28:  The U.S. Equal Employment Opportunity Commission (EEOC) is responsible for enforcing federal laws that make it illegal to discriminate against a job applicant or an employee because of the person's race, color, religion, sex (including pregnancy and related conditions, gender identity, and sexual orientation), national origin, age (40 or older), disability or genetic information. Most employers with at least 15 employees are covered by EEOC laws (20 employees in age discrimination cases). Most labor unions and employment agencies are also covered. The laws apply to all types of work situations, including hiring, firing, promotions, harassment, training, wages, and benefits. Overview. U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION. Available at https://www.eeoc.gov/overview.]  [29:  Pre-Employment Inquiries and Height & Weight. U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION. Available at https://www.eeoc.gov/pre-employment-inquiries-and-height-weight.]  [30:  Id.]  [31:  Id.] 

	Similarly, the EEOC also acknowledges that employees could be protected from discrimination based on hair texture where it is an immutable racial or personal characteristic.[footnoteRef:32] According to the Commission’s guidance, cases of discrimination based on hair texture can be pursued under Title VII of the Civil Rights Act of 1964 (“Title VII”) and the adverse impact or disparate treatment theories through which that law is interpreted.[footnoteRef:33] Nationally, cases pursued by the EEOC for hair discrimination have been met with mixed success.[footnoteRef:34] Most significantly, in 2018, a case was brought to the U.S. Supreme Court wherein an Alabama women alleged hair-based discrimination when she was fired from her call center job for refusing to cut her dreadlocks.[footnoteRef:35] The Court declined the opportunity to address hair-based discrimination at that time.[footnoteRef:36] [32:  Race/Color Discrimination. U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION. Available at https://www.eeoc.gov/racecolor-discrimination.]  [33:  In an employment context, the disparate impact theory involves facially neutral practices that more harshly affect one group more than another. Under the disparate impact theory, discriminatory motive does not need to be demonstrated. The disparate treatment theory involves treating some groups less favorably than others due to their protected status, based on an expressly or implicitly demonstrated discriminatory motive. Rosenberg, Isaac. Height Discrimination in Employment. 3 UTAH L. REV. 927, 939 (2009) available at https://scholarship.law.wm.edu/studentpubs/3.]  [34:  While in 1975 the Seventh Circuit ruled that discrimination on the basis of “afro hair styles” constituted unlawful discrimination. Later, in 1989, the Supreme Court ruled in Price Waterhouse v. Hopkins, that Title VII prohibits discrimination based on stereotypes, regardless of whether the stereotype focuses on mutable or immutable traits. Since that time, every appellate court that has considered a similar legal question has consistently followed the Supreme Court’s guidance, except the Eleventh Circuit decision. Significantly, the Seventh Circuit Court of Appeals has ruled that Title VII bars an employer from taking negative employment action against a black employee because she wore her hair in an Afro. In the case of Jenkins v. Blue Cross Mutual Hospital Insurance, Inc., the Seventh Circuit held in 1976 that an EEOC charge alleging discrimination stemming from grooming requirements which applied particularly to black persons constituted a sufficient charge of racial discrimination. Citing Smith v. Delta Air Lines, Inc. (5th Cir. 1973). Hartgrove, Lillian. Appearance Discrimination: Is It Illegal? UPPER CUMBERLAND BUS. J. (Jan. 9, 2020) Available at https://www.ucbjournal.com/appearance-discrimination-is-it-illegal/.]  [35:  In its decision, the Seventh Circuit Court distinguished between hair texture and hairstyle discrimination. See, EEOC v. Catastrophe Mgmt. Sols., 876 F.3d 1273, 2017 FEP Cases 434009 (11th Cir. 2017).]  [36:  E.E.O.C. v Catastrophe Mgt. Sols., 201 L. Ed. 2d 244, 138 S. Ct. 2015 (2018).] 

	While Title VII has been utilized by the EEOC to provide limited protections for appearance-based discrimination, it has brought weight-based discrimination cases under the Americans with Disabilities Act of 1990 (“ADA”). However, only a minority of district courts have accepted that extreme obesity is an ADA impairment, even without a physiological cause, while most district courts[footnoteRef:37] and all the U.S. Circuit Courts that have considered the issue have largely dismissed these cases, finding that the ADA does not provide such protections.[footnoteRef:38] While there are social and medical benefits to extending the ADA to cover obesity, medicalizing obesity and categorizing it as a disability can result in labeling people who are obese as sick, regardless of their actual health status.[footnoteRef:39] In contrast, the view that obese people are not disabled can hurt claims for social inclusion of traditionally disabled people by stereotyping them as “truly disabled”.[footnoteRef:40] [37:  See, e.g., Velez v. Cloghan Concepts, LLC, No. 18-cv-1901, 2019 WL 2423145, at 4 (S.D. Cal. June 10, 2019); Velez v. II Fornanio, (Am.) Corp., No. 18-cv-1840, 2018 WL 6446169, at 2–4 (S.D. Cal. Dec. 10, 2018); McCollum v. Livingston, No. 14-cv-3253, 2017 WL 608665, at 35 (S.D. Tex. Feb. 3, 2017); EEOC v. Res. for Human Dev., Inc., 827 F. Supp. 2d 688, 693–95 (E.D. La. 2011); Lowe v. Am. Eurocopter, LLC, No. 10-cv-24, 2010 WL 5232523, at 7–8 (N.D. Miss. Dec. 16, 2010).]  [38:  Extreme obesity is a “physical impairment,” and thus an actionable disability under the ADA only if it is the result of an underlying physiological disorder or condition according to four U.S. Circuit Courts, including the Second Circuit which handles appeals arising from litigation in New York State. See Richardson v. Chicago Tr. Auth., 926 F.3d 881, 887 (7th Cir 2019); Morriss v. BNSF Ry. Co., 817 F.3d 1104, 1108–13 (8th Cir.), cert. denied; 137 S.Ct. 256, 137 S.Ct. 256, 196 L.Ed.2d 136 (2016); EEOC v. Watkins Motor Lines, Inc., 463 F.3d 436, 441–43 (6th Cir. 2006); Francis v. City of Meriden, 129 F.3d 281, 286–87 (2d Cir. 1997). In 2008, Congress passed the ADAAA to explicitly reverse the Supreme Court’s interpretation of the ADA. It removes the substantial limitation requirement from the definition of a perceived disability and a person may be categorized as disabled due to an actual or perceived disability. See Warden, Katie. A Disability Studies Perspective on the Legal Boundaries of Fat and Disability, 39 LAW & INEQ. (2021). Available at https://lawandinequality.org/wp-content/uploads/2021/02/A-Disability-Studies-Perspective-on-the-Legal-Boundaries-of-Fat-a.pdf.]  [39:  Blackburn, MD, PhD, George L., Medicalizing Obesity: Individual, Economic, and Medical Consequences. AMA JOURNAL OF ETHICS. (Dec. 2011) Available at https://journalofethics.ama-assn.org/article/medicalizing-obesity-individual-economic-and-medical-consequences/2011-12.]  [40:  Warden, Katie, supra note 38.] 

	On the federal legislative front, appearance-based discrimination has largely manifested through the lens of discrimination based on hair texture. To that end, the House of Representatives passed a federal version of the CROWN Act, the Creating a Respectful and Open World for Natural Hair Act of 2022, in March of that year.[footnoteRef:41] In December 2022, the bill failed to overcome a Senate filibuster before the Chamber went into its holiday recess.[footnoteRef:42] It has not yet been reintroduced in the 118th Congress. [41:  Creating a Respectful and Open World for Natural Hair Act. H.R.2116, 117th Congress. (2022) Available at https://www.congress.gov/bill/117th-congress/house-bill/2116/actions.]  [42:  CROWN Act. S.888, 117th Congress. (2021) Available at https://www.congress.gov/bill/117th-congress/senate-bill/888/all-info.] 

2. National Trends to Combat Appearance-Based Discrimination
	Despite the failure of the CROWN Act at the federal level, 13 states, including New York, and 28 municipalities have signed the CROWN Act or legislation inspired by it.[footnoteRef:43] Additionally, 30 additional states have pre-filed, filed, or intend to introduce legislation related to natural hair discrimination.[footnoteRef:44] Importantly, hair-based discrimination is not limited to those with natural hair, but may also manifest against people who have a religious or cultural practice involving hair.[footnoteRef:45] [43:  Natural Hair Discrimination. NAACP LEGAL DEFENSE FUND. Available at https://www.naacpldf.org/natural-hair-discrimination/.]  [44:  Id.]  [45:  Such groups may include Native Americans, Sikhs, Muslims, Jews, Nazirites, or Rastafarians, some of whom may also identify as black. See Hartgrove, Lillian, supra note 34.] 

	Along with combatting discrimination based on hair texture and style, states are also beginning to examine the protections in place to prevent and prohibit weight discrimination. Currently, only one state in the U.S.—Michigan[footnoteRef:46]—has an anti-weight discrimination law.[footnoteRef:47] Meanwhile, data trends suggest that weight stigma and discrimination have been increasing across the U.S. and a “wage penalty” exists for people who are overweight or obese, especially women.[footnoteRef:48] A study showed that for every six pounds that an average American woman gains, her hourly pay drops two percent.[footnoteRef:49]  [46:  Specifically, Michigan state used the Health and Human Services definition of civil rights – “personal rights guaranteed and protected by the U.S. Constitution” and added weight and height to The Public Act 453 of the Elliott Larsen Civil Rights Act of 1976. This Act prohibits “discriminatory practices, policies, and customs in the exercise of those rights based upon religion, race, color, national origin, age, sex, height, weight, familial status, or marital status…” This Act has provided additional protection against discrimination based on weight and height unlike in any other U.S. state.  Sabharwal, PharmD, MBE, Shreya, Campoverde Reyes, MD, Karen J. and Fatima Cody Stanford, MD, MPH, MPA. Need for Legal Protection Against Weight Discrimination in the United States. NAT’L LIBRARY OF MED., NAT’L CTR. FOR BIOTECHNOLOGY INFO. (Oct. 1, 2021) Available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7511432/.]  [47:  Massachusetts along with New York and some municipalities are also working to extend protections against weight-based discrimination. San Francisco and Santa Cruz, California; Binghamton, New York; Madison, Wisconsin; and Urbana, Illinois all have protections in place to prevent height and weight based discrimination. Id.]  [48:  Id.; According to Bloomberg, overweight people are less often hired and promoted. They are also paid less. Additionally, heavier workers are subject to additional punishments, coercion, and harassment by those who are hiring them. See Eidelson, Josh. Yes, You Can Still Be Fired for Being Fat. (Mar. 15, 2022) BLOOMBERG BUSINESSWEEK. Available at https://www.bloomberg.com/news/features/2022-03-15/weight-discrimination-remains-legal-in-most-of-the-u-s.]  [49:  Id.] 

	An underlying motive for appearance-based discrimination may be gender discrimination.[footnoteRef:50] According to a study by the Saint Louis University School of Law, a “Lack of Fit” model is often used to rate workers and job candidates, which categorizes people by how closely their features fall under typical “masculine” and “feminine” physicality.[footnoteRef:51] The result is an imbalance between a person’s merits or potential job performance and their appearance of “success”.[footnoteRef:52]  [50:  Schwantes, Marcel. New Research Reveals Why 'Appearance Discrimination' Is Making Workplaces Even More Toxic. INC.COM. (Oct. 12, 2019) Available at https://www.inc.com/marcel-schwantes/are-your-colleagues-judging-you-based-on-your-appearance-new-research-reveals-how-far-discrimination-has-come-in-workplace.html.]  [51:  Id.]  [52:  Id.] 

	Notably, federal courts have upheld dress and grooming codes, even where such codes require employees to conform to gender stereotypes,[footnoteRef:53] but these codes may not impose “unequal burdens” on men and women.[footnoteRef:54] In contrast, courts have determined that discrimination based on failure to conform to sex-stereotypical behavior is impermissible under Title VII.[footnoteRef:55] This position was again affirmed by the Supreme Court in 2020, specifically with reference to the treatment of gay and transgender employees.[footnoteRef:56] [53:  Dwoskin, Linda and Bergman Squire, Melissa. INSIGHT: ‘You Look Mahvelous!’ Avoiding Appearance-Based Discrimination at Work. BLOOMBERG LAW. (June 28, 2019) Available at https://news.bloomberglaw.com/us-law-week/insight-you-look-mahvelous-avoiding-appearance-based-discrimination-at-work.]  [54:  Gender-specific rules that have been upheld include requiring short hair for men and make-up for women. See Jespersen v. Harrah’s Operating Company Inc., 444 F.3d 1104 (9th Cir. 2006).]  [55:  See Price WaterHouse v. Hopkins, 490 U.S. 228 109 S.Ct. 1775104, L.Ed.2d 268 (1989). This approach requires understanding the distinct legal interpretations of sex compared to gender. In Price WaterHouse, the Court announced a rule making it unlawful to expect that men and women conform their gender to the stereotypes of their sex. The Court determined that the ban on sex discrimination extends to the expectation that a person conform to the traditional gender performance of their sex. This approach is premised on the idea of sex as a bio-physical state existing separate from gender, which is a social construction, i.e., sex is who you are and gender is what you do. See Schoenbaum, Naomi. The New Law of Gender Nonconformity. 105 Minn. L. Rev. 832-835 (2020) available at https://scholarship.law.gwu.edu/cgi/viewcontent.cgi?article=2829&context=faculty_publications]  [56:  Bostock v. Clayton County, Georgia, 140 S.Ct 1731, 1734 (2020), 207 L.Ed 2d 218.] 

	Gender stereotyping has also been used to protect those who are subject to height-based discrimination.[footnoteRef:57] Efforts to combat height discriminatory practices invoke the adverse impact or disparate treatment theories of Title VII.[footnoteRef:58] Many of the challenges to minimum and maximum height requirements succeeded because the practice adversely and disproportionately affects a protected group, most often women and certain racial and ethnic groups.[footnoteRef:59] However, claims that height-based animus is a pretext for intentional discrimination based on another protected trait have been less successful.[footnoteRef:60] [57:  Rosenberg, Isaac, supra note 33 at 921.]  [58:  Id.]  [59:  Id.; See Dothard v. Rawlinson, 433 U.S. 321 (1977); League of United Latin Am. Citizens v. City of Santa Ana, 410 F. Supp. 873 (C.D. Cal. 1976); Sondel v. Northwest Airlines, 1993 U.S. Dist. LEXIS 21436; Officers for Justice v. Civil Serv. Comm’n of the City and Cnty. of San Francisco, 395 F. Supp. 378 (N.D. Cal. 1975). ]  [60:  Rosenberg, Isaac, supra note 33.] 

	Unlike the approach to protecting employees from discrimination for immutable characteristics such as hair texture, weight, and height, protections for tattoos as a form of expression have been mixed. In cases where employees allege that they were subject to discrimination based on having tattoos, some courts have not been sympathetic.[footnoteRef:61] Some courts, including the Eighth Circuit and the New York Appellate Division, First Department held that tattoos are self-expression, not speech, and are not are entitled to First Amendment protections.[footnoteRef:62] However, in a more recent case, the Ninth Circuit held that tattoos, the process of tattooing, and even the business of tattooing are purely expressive activities that are fully protected by the First Amendment.[footnoteRef:63] Similarly, in a case brought by the EEOC, a Washington court refused to dismiss a case in which the tattoos at issue were attributed to religious practice and the employer’s conduct was characterized as religious discrimination.[footnoteRef:64] In contrast, an Indiana court did not support an employee’s religious discrimination claim where he was asked to cover tattoos associated with his church and the Ku Klux Klan, which his employer and coworkers found offensive.[footnoteRef:65] [61:  See Riggs v. City of Fort Worth, 229 F. Supp 2d 572 (N.D. Tex 2002); Inturri v. City of Hartford, Conn., 365 F. Supp 2d 240, 244 (D. Conn 2005), affd sub nom. Inturri v. City of Hartford, 165 Fed. Appx. 66 (2d Cir 2006). ]  [62:  Stephenson v. Davenport Cmty. School Dist., 110 F.3d 1303, 1312 (8th Cir 1997); People v O'Sullivan, 96 Misc 2d 52, 53 (App Term 1978).]  [63:  Anderson v. City of Hermosa Beach, 621 F3d 1051, 1060 (9th Cir 2010).]  [64:  E.E.O.C. v. Red Robin Gourmet Burgers, Inc., C04-1291JLR, 2005 WL 2090677, at 6 (W.D. Wash. Aug. 29, 2005).]  [65:  Swartzentruber v. Gunite Corp., 99 F.Supp 2d 976, 981 (N.D. Ind. 2000).] 

	The diverse case law demonstrates that tattoo discrimination is a burgeoning and complex issue. Cases and allegations of discrimination based on tattoos may continue to arise as tattoos have become more common. A recent Ipsos poll shows that 30 percent of Americans have at least one tattoo, this is a seven percent increase from 2012.[footnoteRef:66] People under the age of 55 are twice as likely to have a tattoo. Currently, aside from existing First Amendment or Title VII of the Civil Rights Act interpretations, no states or municipalities have legal protections in place for people with tattoos. [66:  Jackson, Chris. More Americans Have Tattoos Today than Seven Years Ago. IPSOS. (Aug. 29, 2019) Available at https://www.ipsos.com/en-us/news-polls/more-americans-have-tattoos-today.] 

III. LEGISLATIVE ANALYSIS
a. Int. 209 - A Local Law to amend the administrative code of the city of New York, in relation to prohibiting discrimination on the basis of a person's height or weight in opportunities of employment, housing, and access to public accommodations
	Section one of this bill would expand the policy statement of the New York City Human Rights Law (HRL) to include prohibitions on discrimination based on height and weight. 
	Sections two, three, four, five, and seven of the bill would prohibit discrimination on the basis of a person’s actual or perceived height or weight in relation to employment, housing, and access to public accommodations.
	Section six of this bill would create an exemption for employers that need to consider height or weight in employment decisions only where height or weight is a bona fide occupational qualification reasonably necessary to the normal operation of the business and would also exempt operators or providers of public accommodations only where height or weight requirements would qualify as bona fide considerations of public health and safety. 
	Section eight amends the identifying information law to include height and weight. 
	Section nine amends the housing code to include height and weight as classes protected from harassment.
	Section ten sets the effective date for this law as 180 days after it becomes law.
b. Int. 702-A- A Local Law to amend the administrative code of the city of New York, in relation to prohibiting employment discrimination on the basis of having a tattoo
	Section one of this bill amends the HRL to include a definition of the word “tattoo”.
	Section two of this bill adds a new subdivision to the HRL that prohibits discrimination in employment based on a person having one or more tattoos. This provision would apply to employers, labor organizations, employment agencies, or joint labor-management committees that control apprentice training programs. This section does not prevent any of the covered entities from requiring that a person covers one or more visible tattoos during work hours.
	Section three of this bill sets the effective date of this law as 120 days after it becomes law.
IV. CONCLUSION
	As appearance-based discrimination persists and its impacts are better understood, municipalities, states and even the federal government are making efforts to combat these practices. This hearing provides the Committees an opportunity to hear about incidents where New Yorkers have experienced such discrimination, feedback on the City’s efforts to further this cause, and the Council’s efforts prevent future discriminatory actions based on height, weight, and having one or more tattoos.
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Int. No. 209

By Council Members Abreu, Restler, Hanif, Hudson, Sanchez, Stevens, Won, Schulman, Kagan, Ung, Barron, Ossé, Richardson Jordan, Cabán, Louis, Ayala, Narcisse, Krishnan, Rivera, Williams, Riley, Nurse, Avilés, Marte, Velázquez, Powers, Brannan, Brooks-Powers, Farías, De La Rosa and Paladino

..Title
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting discrimination on the basis of a person’s height or weight in opportunities of employment, housing, and access to public accommodations
..Body

Be it enacted by the Council as follows:

Section 1. Section 8-101 of the administrative code of the city of New York, as amended by local law number 20 for the year 2019, is amended to read as follows: 
§ 8-101 Policy.
In the city of New York, with its great cosmopolitan population, there is no greater danger to the health, morals, safety and welfare of the city and its inhabitants than the existence of groups prejudiced against one another and antagonistic to each other because of their actual or perceived differences, including those based on race, color, creed, age, national origin, alienage or citizenship status, gender, sexual orientation, disability, marital status, partnership status, caregiver status, sexual and reproductive health decisions, uniformed service, height, weight, any lawful source of income, status as a victim of domestic violence or status as a victim of sex offenses or stalking, whether children are, may be or would be residing with a person or conviction or arrest record. The council hereby finds and declares that prejudice, intolerance, bigotry, and discrimination, bias-related violence or harassment and disorder occasioned thereby threaten the rights and proper privileges of its inhabitants and menace the institutions and foundation of a free democratic state. The council further finds and declares that gender-based harassment threatens the terms, conditions and privileges of employment. A city agency is hereby created with power to eliminate and prevent discrimination from playing any role in actions relating to employment, public accommodations, and housing and other real estate, and to take other actions against prejudice, intolerance, bigotry, discrimination, sexual harassment and bias-related violence or harassment as herein provided; and the commission established hereunder is hereby given general jurisdiction and power for such purposes.
§ 2. Paragraphs (a), (b), (c) and (d) of subdivision 1 of section 8-107 of the administrative code of the city of New York, as amended by local law number 20 for the year 2019, are amended to read as follows: 
1. Employment. It shall be an unlawful discriminatory practice: 
 (a) For an employer or an employee or agent thereof, because of the actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual and reproductive health decisions, sexual orientation, uniformed service, height, weight or alienage or citizenship status of any person:
(1) To represent that any employment or position is not available when in fact it is available;
(2) To refuse to hire or employ or to bar or to discharge from employment such person; or
(3) To discriminate against such person in compensation or in terms, conditions or privileges of employment.
(b) For an employment agency or an employee or agent thereof to discriminate against any person because of such person's actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual and reproductive health decisions, sexual orientation, uniformed service, height, weight or alienage or citizenship status in receiving, classifying, disposing or otherwise acting upon applications for its services, including by representing to such person that any employment or position is not available when in fact it is available, or in referring an applicant or applicants for its services to an employer or employers.
(c) For a labor organization or an employee or agent thereof, because of the actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual and reproductive health decisions, sexual orientation, uniformed service, height, weight or alienage or citizenship status of any person, to exclude or to expel from its membership such person, to represent that membership is not available when it is in fact available, or to discriminate in any way against any of its members or against any employer or any person employed by an employer.
(d) For any employer, labor organization or employment agency or an employee or agent thereof to declare, print or circulate or cause to be declared, printed or circulated any statement, advertisement or publication, or to use any form of application for employment or to make any inquiry in connection with prospective employment, which expresses, directly or indirectly, any limitation, specification or discrimination as to age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, sexual and reproductive health decisions, sexual orientation, uniformed service, height, weight or alienage or citizenship status, or any intent to make any such limitation, specification or discrimination.
§ 3. Subdivision 1 of section 8-107 of the administrative code of the city of New York is amended by adding new paragraphs g and h to read as follows: 
(g) Bona fide occupational qualification” (1) As used in this subdivision, the term “bona fide occupational qualification” means only those vocational qualifications that are reasonably necessary to the normal operation of the particular business, enterprise, or apprentice or other training program. 
(2) Notwithstanding any other provision of this subdivision and subdivision 2 of this section, it shall not be an unlawful employment practice for an employer to hire and employ employees, for an employment agency to classify, or refer for employment any individual, for a labor organization to classify its membership or to classify or refer for employment any individual, or for an employer, labor organization, or joint labor management committee controlling apprenticeship or other training or retraining programs to admit or employ any individual in any such program, based on height or weight requirements in those certain instances where height or weight is a bona fide occupational qualification. 
(3) If a covered entity asserts that an otherwise unlawful practice is justified as a permissible bona fide occupational qualification, that party shall have the burden of proving: 
(A) That the alleged discriminatory practice is in fact a necessary result of a bona fide occupational qualification; and 
(B) That there exists no less discriminatory means of satisfying the occupational qualification.
(h) Nothing in this subdivision shall be interpreted or applied so as to create any requirement, power, or duty in conflict with any federal or state law.
§ 4. Paragraphs b, c, and d of subdivision 2 of section 8-107 of the administrative code of the city of New York, as amended by local law number 20 for the year 2019, is amended to read as follows: 
(b) To deny to or withhold from any person because of such person's actual or perceived race, creed, color, national origin, gender, age, disability, marital status, partnership status, sexual and reproductive health decisions, sexual orientation, uniformed service, height, weight, alienage or citizenship status or status as a victim of domestic violence or as a victim of sex offenses or stalking the right to be admitted to or participate in a guidance program, an apprentice training program, on-the-job training program, or other occupational training or retraining program, or to represent that such program is not available when in fact it is available.
(c) To discriminate against any person in such person's pursuit of such program or to discriminate against such a person in the terms, conditions or privileges of such program because of actual or perceived race, creed, color, national origin, gender, age, disability, marital status, partnership status, sexual and reproductive health decisions, sexual orientation, uniformed service, height, weight, alienage or citizenship status or status as a victim of domestic violence or as a victim of sex offenses or stalking.
(d) To declare, print or circulate or cause to be declared, printed or circulated any statement, advertisement or publication, or to use any form of application for such program or to make any inquiry in connection with such program which expresses, directly or indirectly, any limitation, specification or discrimination as to race, creed, color, national origin, gender, age, disability, marital status, partnership status, sexual and reproductive health decisions, sexual orientation, uniformed service, height, weight, alienage or citizenship status or status as a victim of domestic violence or as a victim of sex offenses or stalking, or any intent to make any such limitation, specification or discrimination.
§ 5. Paragraph a of subdivision 4 of section 8-107 of the administrative code of the city of New York, as amended by local law number 119 for the year 2017, is amended to read as follows: 
a. It shall be an unlawful discriminatory practice for any person who is the owner, franchisor, franchisee, lessor, lessee, proprietor, manager, superintendent, agent or employee of any place or provider of public accommodation:
1. Because of any person's actual or perceived race, creed, color, national origin, age, gender, disability, marital status, partnership status, sexual orientation, uniformed service, height, weight or alienage or citizenship status, directly or indirectly:
(a) To refuse, withhold from or deny to such person the full and equal enjoyment, on equal terms and conditions, of any of the accommodations, advantages, services, facilities or privileges of the place or provider of public accommodation; or
(b) To represent to any person that any accommodation, advantage, facility or privilege of any such place or provider of public accommodation is not available when in fact it is available; or
2. Directly or indirectly to make any declaration, publish, circulate, issue, display, post or mail any written or printed communication, notice or advertisement, to the effect that:
(a) Full and equal enjoyment, on equal terms and conditions, of any of the accommodations, advantages, facilities and privileges of any such place or provider of public accommodation shall be refused, withheld from or denied to any person on account of race, creed, color, national origin, age, gender, disability, marital status, partnership status, sexual orientation, uniformed service, height, weight or alienage or citizenship status; or
(b) The patronage or custom of any person is unwelcome, objectionable, not acceptable, undesired or unsolicited because of such person's actual or perceived race, creed, color, national origin, age, gender, disability, marital status, partnership status, sexual orientation, uniformed service, height, weight or alienage or citizenship status.
§ 6. Subdivision 4 of section 8-107 of the administrative code of the city of New York, is amended by adding a new paragraph g, to read as follows: 
g. The provisions of this subdivision shall not apply, with respect to height or weight, to places or providers of public accommodation where the commission grants an exemption based on bona fide considerations of public health and safety. 
§ 7. Subparagraphs 1 and 2 of paragraph a of subdivision 5 of section 8-107 of the administrative code of the city of New York, as amended by local law number 119 for the year 2017, is amended to read as follows: 
 (a) Housing accommodations. It shall be an unlawful discriminatory practice for the owner, lessor, lessee, sublessee, assignee, or managing agent of, or other person having the right to sell, rent or lease or approve the sale, rental or lease of a housing accommodation, constructed or to be constructed, or an interest therein, or any agent or employee thereof:
(1) Because of the actual or perceived race, creed, color, national origin, gender, age, disability, sexual orientation, uniformed service, height, weight, marital status, partnership status, or alienage or citizenship status of any person or group of persons, or because of any lawful source of income of such person or persons, or because children are, may be or would be residing with such person or persons:
(a) To refuse to sell, rent, lease, approve the sale, rental or lease or otherwise deny to or withhold from any such person or group of persons such a housing accommodation or an interest therein;
(b) To discriminate against any such person or persons in the terms, conditions or privileges of the sale, rental or lease of any such housing accommodation or an interest therein or in the furnishing of facilities or services in connection therewith; or
(c) To represent to such person or persons that any housing accommodation or an interest therein is not available for inspection, sale, rental or lease when in fact it is available to such person.
(2) To declare, print or circulate or cause to be declared, printed or circulated any statement, advertisement or publication, or to use any form of application for the purchase, rental or lease of such a housing accommodation or an interest therein or to make any record or inquiry in conjunction with the prospective purchase, rental or lease of such a housing accommodation or an interest therein which expresses, directly or indirectly, any limitation, specification or discrimination as to race, creed, color, national origin, gender, age, disability, sexual orientation, uniformed service, height, weight, marital status, partnership status, or alienage or citizenship status, or any lawful source of income, or whether children are, may be, or would be residing with a person, or any intent to make such limitation, specification or discrimination.
§ 8. Section 23-1201 of the administrative code of the city of New York, as added by local law number 247 for the year 2017, is amended by amending the definition of “identifying information” to read as follows: 
Identifying information. The term "identifying information" means any information obtained by or on behalf of the city that may be used on its own or with other information to identify or locate an individual, including, but not limited to: name, sexual orientation, gender identity, race, marital or partnership status, status as a victim of domestic violence or sexual assault, status as a crime victim or witness, citizenship or immigration status, eligibility for or receipt of public assistance or city services, all information obtained from an individual’s income tax records, information obtained from any surveillance system operated by, for the benefit of, or at the direction of the police department, motor vehicle information or license plate number, biometrics such as fingerprints and photographs, height, weight, languages spoken, religion, nationality, country of origin, place of birth, arrest record or criminal conviction, employment status, employer information, current and previous home and work addresses, contact information such as phone number and email address, information concerning social media accounts, date and/or time of release from the custody of the administration for children’s services, the department of correction, or the police department, any scheduled court appearances, or any scheduled appointments with any employee, contractor, or subcontractor.
§ 9. Subparagraph f-5 of paragraph 48 of subdivision a of section 27-2004 of the administrative code of the city of New York, as added by local law number 48 for the year 2018, is amended to read as follows: 
f-5. threatening any person lawfully entitled to occupancy of such dwelling unit based on such person's actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, caregiver status, uniformed service, height, weight, sexual orientation, alienage or citizenship status, status as a victim of domestic violence, status as a victim of sex offenses or stalking, lawful source of income or because children are, may be or would be residing in such dwelling unit, as such terms are defined in sections 8-102 and 8-107.1 of the code;
§ 10. This local law takes effect 180 days after it becomes law.
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Int. No. 702-A

By Council Member Abreu, Williams, Brannan, Riley, Hanif, Restler, Hudson, Joseph, Velázquez, Brooks-Powers, Narcisse, Ayala, Sanchez, Krishnan, Cabán and Louis

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to prohibiting employment discrimination on the basis of having a tattoo

Be it enacted by the Council as follows:

Section 1. Section 8-10 of the administrative code of the city of New York, as amended by local law 32 for the year 2022, is amended by adding a new definition of “tattoo” in alphabetical order to read as follows:
Tattoo. The term “tattoo” means any mark on the body of a person made with indelible ink or pigments injected beneath the outer layer of the skin.
§ 2. Section 8-107 of the administrative code of the city of New York is amended by adding a new subdivision 33 to read as follows:
33. Applicability; tattoos. a. Unlawful discriminatory practices against persons with tattoos. (1) It shall be an unlawful discriminatory practice for an employer to take the following actions based a person having one or more tattoos:
(a) Represent that any employment or position is not available when in fact it is available;
(b) Refuse to hire or employ such person; 
(c) Bar or discharge from employment such person; or
(d) Otherwise discriminate against such person in compensation, or in terms, conditions or privileges of employment;
(2) It shall be an unlawful discriminatory practice for a labor organization to, because of a person having one or more tattoos, exclude or to expel from its membership such person, to represent that membership is not available when it is in fact available, or to discriminate in any way against any of its members or against any employer or any person employed by an employer; 
(3) It shall be an unlawful discriminatory practice for an employment agency to, because of a person having one or more tattoos, receive, classify, dispose or otherwise act upon applications for its services, including by representing to such person that any employment or position is not available when in fact it is available, or in referring an applicant or applicants for its services to an employer or employers; or
(4) It shall be an unlawful discriminatory practice for any joint labor-management committee controlling apprentice training programs or an employee or agent thereof to, because of a person having one or more tattoos, discriminate against any person in such person's pursuit of such program or to discriminate against such a person in the terms, conditions or privileges of such program.
b. Nothing in this subdivision shall prevent a covered entity from requiring that a person covers one or more visible tattoos during hours of employment. 
§ 3. This local law takes effect 120 days after it becomes law.
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