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Introduction
On April 15, 2015 the Committee on Recovery and Resiliency, chaired by Council Member Mark Treyger, will hold a hearing on Res. No. 552, calling on the Federal Emergency Management Agency to re-examine all National Flood Insurance Program insurance claim payouts related to Hurricane Sandy for possible underpayment, and to henceforth require insurance companies to make available to flood insurance claimants all drafts of engineering reports that are used in the assessment of damages.

Write Your Own Flood Insurance

The National Flood Insurance Program (NFIP) was established in 1968 and is currently administered by the Federal Emergency Management Agency (FEMA). The NFIP is the main provider of flood insurance for one to four family dwellings, and is also available for other property types.
 Even if a homeowner obtains flood insurance through a private insurance company, it is often an NFIP plan that is being sold to the homeowner, through NFIP’s Write Your Own (WYO) Program. 

The WYO program allows property and casualty insurance companies to write and service a standard NFIP flood insurance policy in that company’s own name, with the company receiving an expense allowance for policies written and claims processed, while the responsibility for underwriting losses (payment on claims) remains with the Federal government. The goals of this program include improving ease of access to flood insurance, increasing the size and geographic distribution of the NFIP policy base and improving service to NFIP policyholders through the use of the insurance industry.
 Many insurance companies, of varying size and reach, participate in the program, including Allstate Insurance Company, Farmers Insurance Group, Nationwide Mutual Fire Insurance Company and Liberty Mutual Fire Insurance Company.
 In a FEMA marketing guideline document for WYO companies, they are told that the program “is premised on the understanding that WYO companies will, in general, employ the same standard business practices in selling and servicing Federal flood insurance policies that they use for their other lines of property insurance.”


Although WYO companies are not responsible for the cost of a payout to a policyholder on a flood insurance claim, since that money would come from the NFIP program, they do determine what the payout amount, within the limits of the policy, should be and this has led some, particularly attorneys for property owners, to claim the incentive structure between the WYO companies and NFIP has led to skewed results. 

Among the concerns are that whenever a claim offer is disputed, the costs of litigating that offer are paid for by the Federal government and not by the WYO company. One lawyer, Chip Merlin whose firm represents multiple policyholders said, “on the flood cases, almost every single hearing we go to — every single proceeding — there are at least two flood attorneys. This is on small cases, where it would really only take one to properly handle it. But on the private side — because we also have all the wind cases that we are fighting — the insurance companies only show up with one attorney.”
 It is feared that, with its legal costs covered, the WYO companies are more willing to risk litigation with low claim offers and less willing to settle with policyholders once litigation has begun.

Yet, this leads into a secondary concern – why WYO companies would be so willing to fight to reduce claim payouts when it’s not their money being paid out. Here too, there is concern that a skewed incentive structure has played a role. Senator Robert Menendez of New Jersey, in a letter to FEMA following up on a hearing held by his congressional subcommittee explained the concern: “if FEMA determines in one of its audits that a WYO has made an overpayment, the WYO is financially responsible for every dollar they overpaid. In contrast, if a FEMA audit uncovers a WYO underpaying a claimant, the WYO is not financially penalized and only faces increased scrutiny if it exhibits a consistent pattern of improper payments. While in theory a WYO could be expelled from the program for repeated failures, in reality such a step has never been taken in the history of the NFIP and therefore lacks the teeth necessary to properly deter underpayments.”
 

In a situation where overpayments were penalized, underpayments were generally overlooked and legal costs were free, WYO companies may have been incentivized to depress the offers being made to policyholders on their claims.

Engineering Reports on Flood Insurance Claims

In Long Beach, Long Island, a Sandy-damaged home was examined by an inspector from the City of Long Beach, who found it to be 63.4% damaged, based on its pre-storm value, with losses estimated at $205,000 as a result of flooding. Yet, when that same home was inspected by an engineering firm, U.S. Forensics, hired by an insurance company responding to the homeowners’ flood insurance claim, a very different conclusion was reached. 

The initial engineer dispatched to inspect the property wrote a report concluding that “the subject building was structural [sic] damaged by hydrodynamic forces” and that “repair of the building is not economically viable.”
 But those conclusions were later rewritten by a second engineer, a partner at the firm, who had never directly visited the property and had only reviewed photographs, yet the rewritten version reached a different conclusion – that “the subject building was not structurally damaged by hydrodynamic forces” (emphasis added) and that all of the damage seen was just the result of long term deterioration.
 The second engineer also removed observations that were inconsistent with the new conclusion.
 The original engineer then ‘adopted’ the changes and attached his name to the rewritten report as if it had been written by him.
 The engineering firm dubbed this a “peer review process” and this rewritten report was the one the property owners saw and was the report the insurance company used to justify offering little money on the claim. 

The ‘peer review’ was concealed from the property owners, remained undisclosed during a Court-assisted discovery process when the property owners brought suit and only “came to light through near happenstance,” in the words of the Magistrate Judge, Gary Brown, who presided over the case (Raimey v. Wright) and discovered the rewritten report during testimony.
 In a later hearing for this case, an executive with the insurance company refused to answer questions regarding the altered engineering reports, citing his Fifth Amendment right not to incriminate himself.
 Judge Brown described the altering and hiding of the reports as “reprehensible gamesmanship by a professional engineering company that unjustly frustrated efforts by two homeowners to get fair consideration of their claims. Worse yet, evidence suggests that these unprincipled practices may be widespread.”


Out of a concern that other engineering companies were engaging in this process as well, Judge Brown issued an order that defendants in all Hurricane Sandy cases in the Eastern District of New York must provide plaintiffs with a copy of every draft of every engineering report relating to damages to properties at issue in those cases.


In the days and weeks that followed, additional instances of possibly rewritten engineering reports began appearing in the news, including for homes in New York City. For instance, in Coney Island, the initial engineering report for one home stated that surging floodwaters had washed out the cellar and part of the first floor, while the rewritten report concluded that “there was no evidence” that the flood had caused damage, even though the home was damaged that it remained uninhabited two years later.
 Similar accounts have appeared from the Rockaways
 and other parts of the city. FEMA has already received about 2,000 fraud complaints against insurance companies
 and one of the lawyers representing the Raimey family has speculated that, based on a review of the documents, there may be as many as 10,000 cases where the reports of field engineers were later altered.

The office of New York State Attorney General, Eric Schneiderman, opened a criminal investigation into these complaints and even executed a search warrant against HiRise Engineering, a Long Island based engineering firm.
 News reports speculate that the warrant may have been executed in connection with allegations, sworn to in an affidavit, by a Brooklyn engineer, Harold Weinberg, that his signature was forged or cut and paste from his initial engineering report, assessing a Manhattan Beach, Brooklyn home, onto a rewritten one with different conclusions.
 Even worse than with the ‘peer review process’ in the Raimey case, the lawyers for the Brooklyn homeowners in this case allege that the individual who altered Mr. Weinberg’s report, as well as forged his signature and reversed its conclusions, was not even a licensed engineer in any state.

Perhaps fearing further fraud investigations, one lawyer reported that some WYO companies apparently have requested that legally questionable releases from criminal liability and confidentiality agreements silencing clients be signed before the WYO companies would release FEMA money to those people.


Most of these cases are still being litigated and the allegations being made have not yet all been substantiated, but in the months since the discovery in the Raimey case a widespread pattern of complaints, including within New York City, regarding flood insurance engineering reports has emerged.
Resolving Sandy-related Flood Insurance Claims and Reforming the NFIP
On November 14, 2014, days after Judge Gary Brown issued his revealing order, United States Senators Robert Menendez and Cory Booker of New Jersey sent a letter to FEMA Administrator Craig Fugate to express “deep concern” with the WYO program. Senators Menendez and Booker demanded that FEMA take immediate action to remedy the “reprehensible gamesmanship” WYO insurance companies engaged in against Superstorm Sandy victims.  Specifically, Senators Menendez and Booker called on FEMA to have WYO insurance companies comply with the New York Court order in New Jersey cases and disclose to policyholders each variation of engineering and adjuster reports on the assessment of the policyholder's damage with relation to the policyholder's coverage, including an explanation of why any additional reports were ordered; to conduct a full investigation into the scope of engineer and adjuster report alterations that took place without disclosure to the policyholder; to  report to Congress on the findings of this investigation with a plan for increasing transparency of the NFIP and instituting greater consumer protections for policyholders; to impose sanctions and penalties against insurance companies engaged in this practice; and to correct the imbalance between penalties imposed on WYO insurance companies for overpayments versus under payments, which, as originally structured, have incented companies to underpay payouts.


In December 2014, Senators Menendez and Booker, and Senators Charles Schumer and Kirsten Gillibrand of New York met with FEMA to press again for reforms to the NFIP.  After the meeting, the Senators announced that FEMA committed to taking four actions to address ongoing concerns: 1) taking administrative action to balance the penalties levied against WYO insurance companies for underpayments and overpayments; 2) urging all WYO insurance companies operating in New Jersey and participating in the NFIP to comply with the N.Y. Magistrate Court order and provide policyholders with all engineering report iterations, including but not limited to revisions; 3) reopening and considering the appeal of 270 policyholders who suffered damage from Sandy and had their appeal dismissed because they missed a FEMA deadline; and 4) ensuring that the flood insurance advocate authorized by the Homeowners Flood Insurance Affordability Act would be robust and comprehensive, helping policyholders navigate through the claims and appeals process in addition to map revisions.
  

In March 2015, FEMA began undertaking more significant reforms to the NFIP and actions to resolve Sandy-related claims.  The individual who was in charge of FEMA’s NFIP program resigned.
 FEMA began to take the lead in negotiating settlements in several flood claims cases currently in litigation.  On March 5, FEMA informed WYO insurance companies that FEMA will lead efforts to settle such cases, and FEMA will make all decisions leading to the settlement and resolution of contract claims in litigation.
  FEMA has tentatively settled lawsuits with 160 such litigants.
  On March 11, in a meeting with Senators Menendez, Booker, Schumer and Gillibrand, FEMA agreed to reopen and review the flood insurance claims of any of the 142,000 NFIP policyholding homeowners affected by Sandy who ask them to do so.  FEMA will send letters to such affected homeowners notifying them of this option.
  This agreement will not affect the 2,200 homeowners who have already filed suit, because FEMA is in settlement talks with these homeowners’ lawyers to resolve such claims.
   According to a report on March 18, 2015, FEMA expects to announce within two months that it can start reconsidering Superstorm Sandy damage claims.
 
FEMA also created a webpage containing information and updates for NFIP policyholders affected by Superstorm Sandy.  The website will be updated on a regular basis and will contain information about reforms and progress with respect to NFIP claims.
  According to this FEMA website, the Agency is currently:
· “Assisting policyholders to reach settlement and resolution of flood claims currently in litigation.
· Committed to look across National Flood Insurance Program claims resulting from Hurricane Sandy by establishing a transparent process to ensure policyholders who are not part of ongoing litigation, but who believe they may have been impacted by similar circumstances as those in litigation, will have an avenue to have their claims reviewed.
· Currently developing this process and further details will be available in coming weeks.”
According to Senators Menendez, Booker, Schumer and Gillibrand, FEMA has also agreed to guarantee that claimants gain access to all engineering reports; to contact by mail all claimants to make them aware of the new process and opportunity for review; and to commence a Sandy Task Force during the week of April 13 to begin evaluation of the program and consider reforms.
 
On April 2, 2015, FEMA published a document online entitled “National Flood Insurance Reforms.”
  According to this document, “FEMA continues to urge” all WYO insurance companies and their contracted engineering firms to make available all documentation and reports to affected NFIP policyholders with Sandy-related claims. This document also states that FEMA has formally requested certain pertinent data from WYO insurance companies, and this data provides a sense of the universe of NFIP Sandy-claims that are at the heart of this issue. According to the data collected by FEMA thus far, of the 144,476 claims from Superstorm Sandy, WYO insurance companies identified 15,841 claims with engineering expenses.  Of the 15,841 claims with engineering expenses, 530 were paid at policy limits, and 15,311 claims were not paid at policy limits.  Of the 15,311 claims with engineering expenses and not paid at policy limits, 8,199 claims were associated with one of three companies in question.  Of the 8,199 claims with engineering expenses, not paid at policy limits, and connected to one of the companies in question, 7,644 (or 93%) are in New York and New Jersey, and the rest are in other states.
 
Conclusion

At this hearing the Committee hopes to receive testimony from homeowners who filed NFIP flood insurance claims for damages related to Superstorm Sandy, attorneys involved in the above-referenced litigation, engineers who assess flood insurance claim damages, advocacy organizations, and others.  The Committee hopes to receive testimony regarding the merits of Res. No. 552, calling on the Federal Emergency Management Agency to re-examine all National Flood Insurance Program insurance claim payouts related to Hurricane Sandy for possible underpayment, and to henceforth require insurance companies to make available to flood insurance claimants all drafts of engineering reports that are used in the assessment of damages.  The Committee also hopes to learn if and how it can play a role in helping to address the issues that exist within the NFIP WYO program.  
Res. No. 552

..Title

Resolution calling on the Federal Emergency Management Agency to re-examine all National Flood Insurance Program insurance claim payouts related to Hurricane Sandy for possible underpayment, and to henceforth require insurance companies to make available to flood insurance claimants all drafts of engineering reports that are used in the assessment of damages.

..Body

By Council Members Treyger, Chin, Gentile, Johnson, Mendez, Richards, Rose and Ulrich

Whereas, The National Flood Insurance Program (NFIP) provides flood insurance to property owners seeking to protect themselves against financial losses due to flooding; and

Whereas, The NFIP is overseen by the Federal Emergency Management Agency (FEMA), but it is implemented by private insurance companies who work cooperatively with FEMA through a program called Write Your Own (WYO); and

Whereas, Through the WYO program, private insurance companies market, sell, administer and adjust NFIP insurance policies; and

Whereas, According to a report by the RAND Corporation, there were 25,916 NFIP insurance policies in place in New York City when Hurricane Sandy hit; and

Whereas, In New York City, 16,264 NFIP insurance claims were made for losses due to Hurricane Sandy; and

Whereas, According to FEMA, an estimated 400 insurance claims in New York have resulted in lawsuits; and

Whereas, In November 2014, in a lawsuit between a homeowner whose property was damaged by Hurricane Sandy and a private insurance company providing an NFIP insurance policy, a Judge in the Eastern District of New York issued a decision that revealed that the defendant insurance company unfairly and unjustly avoided making an insurance payout to the property owner; and

Whereas, In this case, the insurance company and an engineering firm that it retained to assess the property owner’s insurance claim were found to have deliberately hidden and re-written drafts of engineering reports; and

Whereas, By hiding and re-writing engineering report drafts, the insurance company overlooked damages that were caused by Hurricane Sandy to the homeowner’s property, and deliberately avoided its obligation to make an insurance payout; and

Whereas, The Judge in this case concluded that this practice, whereby insurance companies modify engineering reports to avoid making insurance payouts or to underpay insurance payouts, may be widespread and systematic; and

Whereas, There is concern that as a result of this practice by insurance companies, property owners in New York City who were affected by Hurricane Sandy and who have already had their NFIP insurance claims resolved may have fallen victim to this same unfair, unjust process, resulting in denied or reduced NFIP insurance payouts; and

Whereas, In December 2014, the New York State Attorney General opened a criminal investigation into the way insurance companies and engineering firms have handled flood insurance claims by homeowners impacted by Hurricane Sandy; and

Whereas, United States Senators Chuck Schumer, Kirsten Gillibrand, Robert Menendez and Cory Booker have called on FEMA to reform the NFIP and the WYO to address this concern; and

Whereas, FEMA has committed to implementing reforms to the NFIP insurance claims process, which include raising the penalties levied against insurance companies for underpaying insurance claim payouts,  requiring insurance companies to provide all engineering reports that are used in the assessment of damages to insurance claimants in unresolved lawsuits, reopening and reconsidering the appeal of 270 policyholders who suffered damages from Hurricane Sandy and had their appeal dismissed because they missed a particular FEMA deadline, and creating an insurance public advocate to assist policyholders through the claims and appeals process, but further reforms are needed;  now, therefore, be it

Resolved, That the Council of the City of New York calls on the Federal Emergency Management Agency to re-examine all NFIP insurance claim payouts related to Hurricane Sandy for possible underpayment, and to henceforth require insurance companies to make available to flood insurance claimants all drafts of engineering reports that are used in the assessment of damages.

BTM

LS 3696/2014

� ‘Flood Insurance in New York City Following Hurricane Sandy,’ Rand Corporation, 2013, p. 13


� ‘What is the Write Your Own Program?’ FEMA, Accessed 4-9-15, found at: https://www.fema.gov/national-flood-insurance-program/what-write-your-own-program


� ‘Write Your Own Flood Insurance Company List’ FEMA, Accessed 4-9-15, found at: https://www.fema.gov/wyo_company


� ‘National Flood Insurance Program Marketing Guidelines for Write Your Own Companies’ FEMA, Accessed 4-9-15, found at: http://www.fema.gov/media-library-data/20130726-1741-25045-2123/marketing_guidelines_2013fy.pdf


� Cushman, Ted, ‘Texas Trial Lawyer Mostyn Changing the Game in Sandy Insurance Battle,’ The Journal of Light Construction, Feb. 23, 2015, http://www.jlconline.com/insurance/texas-trial-lawyer-mostyn-changing-the-game-in-sandy-insurance-battle_o.aspx


� Id.


� ‘N.J. Sen. Menendez Urges FEMA to Reform NFIP’s Claims Process,’ Insurance Journal, Sept. 12, 2014, http://www.insurancejournal.com/news/east/2014/09/12/340404.htm


� Raimey v. Wright, Memorandum & Order, Nov. 7, 2014, at 6


� Id. at 6, 8


� Id. at 9


� Id. at 8-9


� Id. at 3


� Merlin, Chip, “Insurance Executive Pleads Fifth Over Altered Reports During Superstorm Sandy Hearing,” Property Insurance Coverage Law Blog, Feb. 19, 2015, http://www.propertyinsurancecoveragelaw.com/2015/02/articles/hurricane-sandy-1/insurance-executive-pleads-fifth-over-altered-reports-during-superstorm-sandy-hearing/


� Id. at 2


� Id. at 27


� Chen, David. ‘Hurricane Sandy victims say damage claims were altered’ New York Times, Feb. 16, 2015, http://www.nytimes.com/2015/02/17/nyregion/hurricane-sandy-victims-say-damage-reports-were-altered.html


� Di Ionno, Mark, ‘FEMA vows to tackle low-ball Sandy insurance payouts,’ NJ.com, April 5, 2015, http://www.nj.com/news/index.ssf/2015/04/fema_vows_to_tackle_low-ball_sandy_insurance_payou.html


� Id.


� Cushman, Ted, ‘Texas Trial Lawyer Mostyn Changing the Game in Sandy Insurance Battle,’ The Journal of Light Construction, Feb. 23, 2015, http://www.jlconline.com/insurance/texas-trial-lawyer-mostyn-changing-the-game-in-sandy-insurance-battle_o.aspx


� ‘LI Engineering Firm Raided Amid Attorney General Probe Into Sandy Insurance Payouts,’ CBS Local, Feb. 18, 2015, http://newyork.cbslocal.com/2015/02/18/li-engineering-firm-raided-amid-attorney-general-probe-into-sandy-insurance-payouts/


� Chen, David. ‘Hurricane Sandy victims say damage claims were altered’ New York Times, Feb. 16, 2015, http://www.nytimes.com/2015/02/17/nyregion/hurricane-sandy-victims-say-damage-reports-were-altered.html


� Dweck et al v. Hartford, Amended Complaint, Dec. 3, 2014, paragraph 28


� ‘WYO's Want Release From Criminal Liability and WYO Attorneys Warned of Sanctions,’ Property Insurance Coverage Law Blog, Feb. 25, 2015, � HYPERLINK "http://www.propertyinsurancecoveragelaw.com/2015/02/articles/hurricane-sandy-1/wyos-want-release-from-criminal-liability-and-wyo-attorneys-warned-of-sanctions/" �http://www.propertyinsurancecoveragelaw.com/2015/02/articles/hurricane-sandy-1/wyos-want-release-from-criminal-liability-and-wyo-attorneys-warned-of-sanctions/� and


‘Ethical Obligations in Superstorm Sandy Confidential Altered Documents Settlement Discussions,’ Property Insurance Coverage Law Blog, Feb. 26, 2015, http://www.propertyinsurancecoveragelaw.com/2015/02/articles/hurricane-sandy-1/ethical-obligations-in-superstorm-sandy-confidential-altered-documents-settlement-discussions/


�Office of United States Senator Robert Menendez, press release issued November 14, 2014, “Menendez Demands FEMA Fox, Investigation into Sandy Victims’ Being Lowballed by Insurance Companies,” available at � HYPERLINK "http://www.menendez.senate.gov/news-and-events/press/menendez-demands-fema-fix-investigation-into-sandy-victims-being-lowballed-by-insurance-companies" �http://www.menendez.senate.gov/news-and-events/press/menendez-demands-fema-fix-investigation-into-sandy-victims-being-lowballed-by-insurance-companies�  


� Office of United States Senator Robert Menendez, press release issued NDecember 5, 2015, “NJ, NY Senators Announce FEMA Fixes to Help Homeowners Fallen Victim to Flood Insurance Process that’s Stacked Against Them,” available at � HYPERLINK "http://www.menendez.senate.gov/news-and-events/press/nj-ny-senators-announce-fema-fixes-to-help-homeowners-fallen-victim-to-flood-insurance-process-thats-stacked-against-them-" �http://www.menendez.senate.gov/news-and-events/press/nj-ny-senators-announce-fema-fixes-to-help-homeowners-fallen-victim-to-flood-insurance-process-thats-stacked-against-them-� 


� David Chew, New York Times, “FEMA to Review All Flood Damage Claims From Hurricane Sandy,” available at � HYPERLINK "http://www.nytimes.com/2015/03/13/nyregion/fema-to-review-hurricane-sandy-flood-claims-amid-scandal-over-altered-reports.html?_r=0" �http://www.nytimes.com/2015/03/13/nyregion/fema-to-review-hurricane-sandy-flood-claims-amid-scandal-over-altered-reports.html?_r=0� 


�Federal Emergency Management Agency, “National Flood Insurance Reforms,” available at � HYPERLINK "http://www.fema.gov/media-library-data/1427992496227-95062c114e848ceacb95669d53a7e092/NFIP_one_pager_04022015.pdf" �http://www.fema.gov/media-library-data/1427992496227-95062c114e848ceacb95669d53a7e092/NFIP_one_pager_04022015.pdf� 


� Charles Lane, WNYC News, “FEMA Begins Settling Flood Insurance Claims,” available at � HYPERLINK "http://www.wnyc.org/story/fema-begins-settling-flood-insurance-claims/" �http://www.wnyc.org/story/fema-begins-settling-flood-insurance-claims/� 


� Jonathan Salant, NJ.com, “FEMA to reopen 142,000 claims by Hurricane Sandy homeowners, N.J. senators say,” available at � HYPERLINK "http://www.nj.com/politics/index.ssf/2015/03/fema_to_reopen_142000_claims_by_hurricane_sandy_ho.html" �http://www.nj.com/politics/index.ssf/2015/03/fema_to_reopen_142000_claims_by_hurricane_sandy_ho.html�


� Id.


� Jonathan Salant, NJ.com, “FEMA aims to start reconsidering Hurricane Sandy claims within two months,” available at � HYPERLINK "http://www.nj.com/politics/index.ssf/2015/03/fema_aims_to_begin_reconsidering_hurricane_sandy_c.html" �http://www.nj.com/politics/index.ssf/2015/03/fema_aims_to_begin_reconsidering_hurricane_sandy_c.html� 


�Federal Emergency Management Agency, website set up to affect NFIP policyholders affected by Superstorm Sandy, “Hurricane Sandy NFIP Claimts,” available at � HYPERLINK "http://www.fema.gov/hurricane-sandy-nfip-claims" �http://www.fema.gov/hurricane-sandy-nfip-claims� 


�InsuranceJournal.com, article posted March 12, 2015, “FEMA Sets Up Review Process for Sandy Flood Claims,” � HYPERLINK "http://www.insurancejournal.com/news/east/2015/03/12/360310.htm" �http://www.insurancejournal.com/news/east/2015/03/12/360310.htm�  


� Federal Emergency Management Agency, “National Flood Insurance Reforms,” available at � HYPERLINK "http://www.fema.gov/media-library-data/1427992496227-95062c114e848ceacb95669d53a7e092/NFIP_one_pager_04022015.pdf" �http://www.fema.gov/media-library-data/1427992496227-95062c114e848ceacb95669d53a7e092/NFIP_one_pager_04022015.pdf� 


� Id.





2

