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Oversight:	Preparations for a Complete Count in the 2020 Census

I. INTRODUCTION
On October 29, 2019, the Committee on Governmental Operations, chaired by Council Member Fernando Cabrera, the Committee on Immigration, chaired by Council Member Carlos Menchaca, and the Committee on State and Federal Legislation, chaired by Council Member Andrew Cohen, will hold a joint oversight hearing on New York City’s 2020 Census preparations. The committees expect to receive testimony from the Mayor’s NYC Census 2020 office, the Mayor’s Office of Immigrant Affairs (“MOIA”), the Department of City Planning (“DCP”), the United States Census Bureau, and the City’s three public library systems, as well as advocates and members of the public.

II. BACKGROUND
a. Census overview and how to respond
[bookmark: _Ref21594360][bookmark: _Ref12540989][bookmark: _Ref12540994]The United States (“U.S.”) Constitution requires that the federal government conduct a decennial enumeration of all persons in the nation.[footnoteRef:2] Congress delegated this responsibility to the Secretary of Commerce’s Census Bureau in Title 13 of the U.S. Code.[footnoteRef:3] The census has been conducted every ten years since 1790.[footnoteRef:4] Congress adopted an amendment to the Census Act of 1790 to include questions on population characteristics, specifically adding race, gender, and age. Ever since, the decennial census has included questions beyond those required for enumeration.[footnoteRef:5] Courts have repeatedly said that the Constitution gives Congress the authority to collect statistics through the census count.[footnoteRef:6] The 2020 decennial census will ask roughly ten questions on the following topics: age, Hispanic origin, race, relationship, sex, tenure (that is, whether the respondent owns or rents their home), and operational questions (such as name and phone number, for administrative purposes only).[footnoteRef:7] [2:  U.S. Const. art. I, § 2, cl. 3.]  [3:  13 U.S.C. §§ 21, 141(a). Congress passed separate laws for each decennial census beginning in 1790, and in 1954, it codified all statutes authorizing the decennial census into Title 13. CENSUS IN THE CONSTITUTION, U.S. CENSUS BUREAU, https://www.census.gov/programs-surveys/decennial-census/about/census-constitution.html (last visited June 24, 2019); DECENNIAL CENSUS AND THE AMERICAN COMMUNITY SURVEY (ACS), U.S. CENSUS BUREAU, https://www.census.gov/programs-surveys/decennial-census/about/census-acs.html (last visited June 24, 2019).]  [4:  CENSUS IN THE CONSTITUTION, supra note 2.]  [5:  Andrew Reamer, Census-derived datasets used to distribute federal funds, Counting for Dollars 2020: Report #4, December 2018, page 4, available at https://gwipp.gwu.edu/sites/g/files/zaxdzs2181/f/downloads/Counting%20for%20Dollars%20%234%20Census-derived%20Datasets%20rev%2005-19.pdf.]  [6:  Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2567 (2019) (citing Legal Tender Cases, 79 U.S. 457, 536, 20 L. Ed. 287 (1870); Department of Commerce v. United States House of Representatives, 525 U.S. 316, 341 (1999)); United States v. Moriarity, 106 F. 886, 891 (C.C.S.D.N.Y. 1901)).]  [7:  An informational copy of the census questionnaire is available at https://2020census.gov/content/dam/2020census/partners/materials/july/2020-informational-questionnaire.pdf. Note that the decennial census is not the only time the Census Bureau collects characteristic information about Americans. In addition to the decennial census, the Census Bureau also produces a longer survey, the American Community Survey (“ACS”), which counts a statistical sampling of persons for the primary purpose of providing detailed social, housing, and economic data for use in planning and determining funding for numerous federal, state, local, and tribal programs. The ACS is sent to 3.5 million households, which is about two percent of American households. The ACS compliments the decennial census; together, they provide an official count through a “short form only” census, as well as a detailed portrait of community characteristics through the ACS. See DECENNIAL CENSUS AND THE AMERICAN COMMUNITY SURVEY, supra note 2; U.S. Census Bureau, Understanding and Using American Community Survey Data, Chapter 9, available at https://www.census.gov/content/dam/Census/library/publications/2018/acs/acs_general_handbook_2018_ch09.pdf; Tamara Keith, FACT CHECK: Has Citizenship Been A Standard Census Question?, NPR (March 27, 2018), https://www.npr.org/2018/03/27/597436512/fact-check-has-citizenship-been-a-standard-census-question.  ] 

[bookmark: _Ref21439829][bookmark: _Ref21526420]Respondents are counted based on where they live on April 1, 2020.[footnoteRef:8] Beginning the week of March 12-20, 2020, the Census Bureau will send invitations in postcard form to all households asking them to respond to the 2020 Census.[footnoteRef:9] The 2020 Census will be the first census to be administered online, meaning the invitations households receive will instruct respondents to self-respond by filling out the census questionnaire online.[footnoteRef:10] Respondents can complete the online form using a computer, laptop, tablet, or smartphone, or may reply by voice using a telephone.[footnoteRef:11] While each invitation will include a unique census identification code, respondents do not need the code to respond, and can instead use their address.[footnoteRef:12] Reminder letters and a paper questionnaire will be sent to non-responsive households through April 2020.[footnoteRef:13] [8:  See America Counts Staff, For the First Time, People Can Respond Online From Any Device, By Mail or by Phone, U.S. CENSUS BUREAU (April 1, 2019), https://www.census.gov/library/stories/2019/03/one-year-out-census-bureau-on-track-for-2020-census.html (blog). ]  [9:  How the 2020 Census will invite everyone to respond, U.S. Census Bureau fact sheet, available at https://www.census.gov/content/dam/Census/library/factsheets/2019/dec/how-census-invites-everyone.pdf. ]  [10:  13 U.S.C.A. § 141(a).]  [11:  How the 2020 Census will invite everyone to respond, supra note 8.]  [12:  U.S. CENSUS BUREAU, 2020 CENSUS DETAILED OPERATIONAL PLAN FOR: 18. NONRESPONSE FOLLOWUP OPERATIONS (NRFU) (July 15, 2019) at 4, available at https://www2.census.gov/programs-surveys/decennial/2020/program-management/planning-docs/NRFU-detailed-operational-plan_v20.pdf.]  [13:  How the 2020 Census will invite everyone to respond, supra note 8.] 

[bookmark: _Ref21526254]Between May and July 2020, the Census Bureau will begin conducting non-response follow-up (“NRFU”) during which time Bureau enumerators will begin knocking on the doors of non-responsive households to conduct the questionnaire in person.[footnoteRef:14] If in-person enumeration fails, the Census Bureau may gather information on each household by speaking to proxies, such as a neighbor, landlord, or caretaker, or the Bureau may impute a household’s information using either statistical methods or other administrative records.[footnoteRef:15] A household that self-responds to the census questionnaire will avoid having enumerators follow up with that household, or other NRFU operations. NRFU operations are not only expensive for the Bureau, but also yield less reliable data.[footnoteRef:16] If a respondent skips a question on the questionnaire, they will still be counted, but the Bureau will try to follow up by calling the respondent or sending an enumerator.[footnoteRef:17] Under the Census Act, a respondent can be fined up to $5,000 for failing to answer or providing a false answer to the question.[footnoteRef:18] However, the Census Bureau has said that it does not consider itself a prosecuting agency and  has never collected a fine for failing to respond to a Census question.[footnoteRef:19] The Census Act also prohibits any action that is intended to cause an inaccurate enumeration under penalty of a $1,000 fine and up to one year in prison.[footnoteRef:20]  [14:  See generally 2020 CENSUS DETAILED OPERATIONAL PLAN, supra note 11. ]  [15:  Id. at 22-24, 27-29.]  [16:  See id. at 3-4.]  [17:  See generally id. See also Hansi Lo Wang, Skipping The 2020 Census Citizenship Question? You'll Still Be Counted, NPR (April 27, 2019), https://www.npr.org/2018/04/19/603629576/skipping-the-2020-census-citizenship-question-youll-still-be-counted.]  [18:  Federal law provides for fines for not answering a question ($100) or for giving a false answer ($500). 13 USC § 221. However, the Sentencing Reform Act of 1984 provides that unspecified infractions where no imprisonment is authorized, may be fined not more than $5,000. 18 U.S. Code §§ 3559, 3571.]  [19:  Ted Rose, Will you get in trouble for dodging the Census?, SLATE (March 18, 2010), https://slate.com/news-and-politics/2010/03/can-you-get-in-trouble-for-not-filling-out-your-census-form.html; W. Gardner Selby, Americans must answer U.S. Census Bureau survey by law, though agency hasn't prosecuted since 1970, POLITIFACT TEXAS (January 9, 2014), https://www.politifact.com/texas/statements/2014/jan/09/us-census-bureau/americans-must-answer-us-census-bureau-survey-law-/.]  [20:  13 USC § 221.] 

b. How census data is used
i. Political representation

The decennial census’ constitutionally mandated role is to provide an enumeration of persons in the U.S. in order to apportion representatives in the U.S. House of Representatives.[footnoteRef:21] The Census Bureau must deliver population counts of states to the president by December 31, 2020 and redistricting counts to the states by March 31, 2021.[footnoteRef:22] New York State lost two congressional seats following population declines reported in the 2010 census and reportedly could lose one to two more in 2020,[footnoteRef:23] which would weaken New York State’s influence in Congress. [21:  Originally, article one, section 2, clause 3 of the Constitution provided that both representation in Congress and direct taxes shall be apportioned based on the decennial census, as well as provided that only “free persons” and “three fifths of all other persons,” excluding “Indians not taxed,” would be counted. This language was amended by the Fourteenth and Sixteenth Amendments to apportion representatives based on counting “the whole number of persons in each state” and to provide for direct taxation without apportionment among the states and without regard to any census or enumeration.]  [22:  See 13 U.S.C. § 141(a)-(c). See also Albert E. Fontenot, Jr., 2020 Census Program Management Review, U.S. Census Bureau, Feb. 1, 2019, available at https://www2.census.gov/programs-surveys/decennial/2020/program-management/pmr-materials/02-01-2019/pmr-welcome-high-level-updates-2019-02-01.pdf. ]  [23:  David Gentile, New York funders gear up for 2020 census challenges, NYNMEDIA (July 2, 2018), https://nynmedia.com/content/new-york-funders-gear-2020-census-challenges; David Lombardo, New York poised to lose two congressional seats, TIMES UNION (December 20, 2018), https://www.timesunion.com/news/article/New-York-poised-to-lose-two-congressional-seats-13481103.php. ] 

The New York State constitution also requires state legislative districts be reapportioned every ten years using census data.[footnoteRef:24] Undercounting affects how new political districts are created and can result in unequal representation.[footnoteRef:25]  [24:  N.Y. Const. art. III, § 4(a); Cohen v. Cuomo, 35 Misc. 3d 478, 479, 945 N.Y.S.2d 857, 859 (Sup. Ct.), aff'd, 19 N.Y.3d 196, 969 N.E.2d 754 (2012). States may deviate from using Census data, where shifts in projected population from the last census can be predicted with a high degree of accuracy, but such shifts must be thoroughly documented. Kirkpatrick v. Preisler, 394 U.S. 526, 535 (1969).]  [25:  See Susan Lerner, et al., Taking Action to Avoid a Census 2020 Crisis, Common Cause New York, at 8, http://www.commoncause.org/new-york/wp-content/uploads/sites/20/2018/05/the-count-starts-now-2020-census.pdf.  ] 

New York City also uses decennial census data for its own Council seat redistricting.[footnoteRef:26] [26:  See Charter §§ 50-52; Redistricting in New York City, BRENNAN CENTER (June 5, 2012), https://www.brennancenter.org/analysis/redistricting-new-york-city. ] 

ii. Funding

[bookmark: _Ref10633245][bookmark: _Ref12100887][bookmark: _Ref22901218][bookmark: _Ref10631784]Census data affects federal dollars that flow to New York State and City. More than 320 federal programs geographically allocate more than $900 billion a year using census-derived data, according to researchers at The George Washington University (“GW”).[footnoteRef:27] That is just one estimate. The Census Bureau reported that $675 billion in federal funds flow to local communities based on census data.[footnoteRef:28] Due to the complexity of funding formulas and varying methods of measuring federal dollars to states and localities, it is difficult to draw a direct correlation between the number of people counted in the census and the federal dollars a jurisdiction receives. Nevertheless, these figures offer insight into the impact an inaccurate count might have on the equitable distribution of federal funds. Looking at 55 large federal assistance programs, such as Medicaid, Medicare, SNAP, Section 8 housing vouchers, Title I and IDEA education grants, and federal highway programs, GW calculated that more than $73 billion in federal funds flowed to New York State based on decennial census-derived data in fiscal year 2016.[footnoteRef:29] According to the New York City Council’s Finance Division, the City’s Fiscal Year 2019 budget is forecasted to include more than $8.5 billion in federal funding, equal to about nine percent of the City’s total $95.7 billion budget. [27:  Andrew Reamer, The role of ACS in the distribution of federal funding (PowerPoint), May 14, 2019, https://www.dropbox.com/s/iakyj60xo3cmm6a/Reamer%20ACS%20Users%2005-14-19.pdf?dl=0. See also Reamer Report #4, supra note 4 at 1. Dr. Reamer’s $900 billion figure was relied on by the Southern District of New York in its decision disallowing the addition of a citizenship question on the 2020 Census. New York v. United States Dep’t of Commerce, 351 F. Supp. 3d 502, 596-99 (S.D.N.Y.), aff'd in part, rev'd in part and remanded sub nom. Dep't of Commerce v. New York, 139 S. Ct. 2551 (2019).]  [28:  See e.g. The 2020 Census and Confidentiality, U.S. Census Bureau fact sheet D-1254, available at https://www.census.gov/content/dam/Census/library/factsheets/2019/comm/2020-confidentiality-factsheet.pdf.  And the Mayoral administration has reported $650 billion. See e.g. Press release, infra note 143.]  [29:  Andrew Reamer, Counting for Dollars 2020: New York, The George Washington University, January 30, 2019, https://gwipp.gwu.edu/sites/g/files/zaxdzs2181/f/downloads/IPP-1819-3%20CountingforDollars_NY.pdf. ] 

Additionally, the decennial census serves as the foundation for 52 datasets used to guide geographic distribution of federal funding, such as the Consumer Price Index (“CPI”), local per capita income, unemployment statistics and poverty thresholds, and HUD’s fair market rent database.[footnoteRef:30] The federal government uses these census-derived datasets to determine funding distribution, based on geographic allocation or other eligibility criteria.[footnoteRef:31] [30:  Reamer Report #4, supra note 4 at 5.]  [31:  Id. at 4.] 

New York State also provides direct state aid to local governments on a per capita basis using census data.[footnoteRef:32] [32:  See e.g. N.Y. State Fin. Law § 54(2); N.Y. Gen. Constr. Law § 37-b.] 

iii. Enforcement of civil rights laws

[bookmark: _Ref12111794]Census data is also used for enforcing civil rights laws, such as Section 2 of the Voting Rights Act (“VRA”), which prohibits state and local governments from diluting the voting strength of racial minorities, and enforcement of which requires analysis of census-derived citizen voting-age population (“CVAP”) data.[footnoteRef:33] Also using CVAP data, the U.S. Department of Justice determines what language supports must be offered to certain voters on election days under the VRA.[footnoteRef:34] [33:  See 52 U.S.C.A. § 10301; Dep’t of Commerce v. New York, 139 S. Ct. at 2562 (discussing use of CVAP data in VRA enforcement).]  [34:  Four New York City boroughs must provide such language assistance. Bronx County: Hispanic; Kings County: Hispanic and Chinese; New York County: Hispanic and Chinese; and Queens County: Hispanic, Chinese, Asian Indian, and Korean. Voting Rights Act Amendments of 2006, Determinations Under Section 203, 81 FR 87532-01, available at https://www.justice.gov/crt/file/927231/download. Language support includes providing translations for all materials related to voter registration, voting notices, instructions, and other written materials, including ballots.  52 U.S.C. § 10503(b)(3). See also About Language Minority Voting Rights, U.S. Department of Justice, https://www.justice.gov/crt/about-language-minority-voting-rights (last accessed April 22, 2019); Jorge Luis Vasquez Jr., Don't add Census citizenship question. It would damage all our daily lives for decades, USA TODAY (April 23, 2019), https://www.usatoday.com/story/opinion/2019/04/23/citizenship-census-question-bad-information-affects-daily-life-column/3538214002/ (op-ed outlining ballot access issues). ] 

iv. Community planning and research

Finally, governments, businesses, nonprofits, and public and private researchers use census data to research and plan in a myriad of ways. Census data may be used to make planning decisions on where to locate community services such as elderly care, job training, and building new roads and schools.[footnoteRef:35] Businesses also use census data in their planning on whether and where to open or expand their operations.[footnoteRef:36] [35:  WHAT WE DO, U.S. CENSUS BUREAU, https://www.census.gov/about/what.html (last visited June 24, 2019).]  [36:  See e.g. David Kenny, A C.E.O.’s Plea: Don’t Mess With the Census, N.Y. TIMES (April 22, 2019), https://www.nytimes.com/2019/04/22/opinion/us-census-2020.html (op-ed from Nielsen CEO).] 

c. Challenges to a complete count
i. Historically low self-response rates

[bookmark: _Ref21449912][bookmark: _Ref12279773]New York City must overcome several challenges to get a complete census count, including the City’s historically low self-response rates. In 2010, New York City’s initial response rate—that is the rate at which households respond to the census themselves, rather than being counted by an in-person enumerator or by other Census Bureau NRFU—was only 61.9 percent, compared to the nation’s 75.8 percent initial response rate, according to DCP.[footnoteRef:37] Numerous stakeholders define census tracts where the self-response rate in the last census was 73 percent or less as “hard-to-count.”[footnoteRef:38] More than half of the people in the Bronx, Queens and Brooklyn live in so-called hard-to-count neighborhoods.[footnoteRef:39] [37:  The Census Bureau similarly reports that New York City’s self-response rate was 63 percent, compared to the nation’s 74 percent. See James Barron, Preparing for the 2020 Census, One Address at a Time, N.Y. TIMES (March 9, 2018), https://www.nytimes.com/2018/03/09/nyregion/census-2020-new-york.html; 2010 Census Participation Rates, U.S. Census Bureau, https://www.census.gov/cgi-bin/census2010/staterates.cgi (Download New York data from pull-down menu to retrieve New York City information); Press release, U.S. Census Bureau, Nation Achieves 74 Percent Final Mail Participation in 2010 Census (October 21, 2010), https://www.census.gov/newsroom/releases/archives/2010_census/cb10-cn81.html. ]  [38:  See e.g. maps prepared by the City University of New York (“CUNY”) at https://www.censushardtocountmaps2020.us. ]  [39:  David Colon, How the 2020 census citizenship question will affect New York’s headcount, CITY & STATE (April 11, 2018), https://www.cityandstateny.com/articles/policy/policy/2020-census-citizenship-question-will-affect-new-yorks-headcount.html. See also CUNY maps for Bronx, Kings, and Queens Counties at https://www.censushardtocountmaps2020.us.] 


ii. Hard-to-count populations

[bookmark: _Ref11062353]Historically, many groups have been disproportionately undercounted in the census.[footnoteRef:40] For instance, in the 2010 census, the Census Bureau estimates that, nationally, it undercounted renters by 1.1 percent, blacks by 2.1 percent, and Hispanics by 1.5 percent.[footnoteRef:41] Meanwhile, non-Hispanic whites were over-counted by 0.8 percent.[footnoteRef:42] Common Cause New York, analyzing hard-to-count census tracts on a comparative state-by-state basis, concluded that New York State has the second largest population in hard-to-count tracts and the third largest population percentage in hard-to-count tracts.[footnoteRef:43] In New York State, the majority of hard-to-count census tracts are in New York City.[footnoteRef:44] New York City has high concentrations of historically hard-to-count populations, including people of color, limited English proficient communities, immigrants, low-income households, renters and young children.[footnoteRef:45] As the New York State Complete Count Commission notes, inaccuracies of just a point or two represent millions of people, and the difference is most greatly felt in diverse states like New York.[footnoteRef:46] [40:  Susan Lerner, et al., Taking Action to Avoid a Census 2020 Crisis, Common Cause New York, pages 1, 10-11, http://www.commoncause.org/new-york/wp-content/uploads/sites/20/2018/05/the-count-starts-now-2020-census.pdf; Legislation Funding and Supporting Census Work, 2020 Census Resources and Legislation, National Conference of State Legislatures, http://www.ncsl.org/research/redistricting/2020-census-resources-and-legislation.aspx (Last accessed October 9, 2019).]  [41:  Press release, U.S. Census Bureau, Census Bureau Releases Estimates of Undercount and Overcount in the 2010 Census (May 22, 2012) https://www.census.gov/newsroom/releases/archives/2010_census/cb12-95.html. ]  [42:  Id.  ]  [43:  Lerner, supra note 39 at 1.]  [44:  N.Y. STATE COMPLETE COUNT COMM’N, infra note 117 at 52.]  [45:  Lerner, supra note 39 at 1.]  [46:  N.Y. STATE COMPLETE COUNT COMM’N, infra note 117 at 16.] 

According to the Census Bureau, nationwide, an estimated five percent of children under the age of five—about one million kids—were not counted in the 2010 Census.[footnoteRef:47] According to the New York State Complete Count Commission, New York City has more children under age five in low-responding census tracts than any other city in the country.[footnoteRef:48] The Commission found that these children predominately live in low-income areas and are more likely to be black or Hispanic than the overall population of children under age five.[footnoteRef:49] [47:  Counting Young Children in the 2020 Census, U.S. Census Bureau fact sheet (Aug. 29, 2018), available at https://www.census.gov/content/dam/Census/newsroom/press-kits/2018/counting-young-children-in-2020-census.pdf. A 2016 Census Bureau report estimated that the 2010 Census missed double that, around 10 percent of children ages zero to four. U.S. CENSUS BUREAU, INVESTIGATING THE 2010 UNDERCOUNT OF YOUNG CHILDREN—A NEW LOOK AT 2010 CENSUS OMISSIONS BY AGE (July 26, 2019) at 11, available at https://www2.census.gov/programs-surveys/decennial/2020/program-management/memo-series/2020-report-2010-undercount-children-ommissions.pdf. See also N.Y. STATE COMPLETE COUNT COMM’N, infra note 117 at 14 (citing 2016 Census Bureau report).]  [48:  N.Y. STATE COMPLETE COUNT COMM’N, infra note 117 at 14 (citing The Leadership Conference Education Fund, (Aug. 2017) “Tables: Hard-to-Count Children and Their Communities,” https://civilrights.org/children-htc-tables). ]  [49:  Id. (citing U.S. CENSUS BUREAU, INVESTIGATING THE 2010 UNDERCOUNT OF YOUNG CHILDREN—ANALYSIS OF CENSUS COVERAGE MEASUREMENT RESULTS (January 2017), available at https://www2.census.gov/programs-surveys/decennial/2020/program-management/final-analysis-reports/2020-2017_04-undercount-children-analysis-coverage.pdf. ] 

[bookmark: _Ref21532604][bookmark: _Ref21529307][bookmark: _Ref21529606]New York City’s population is nearly 40 percent immigrants.[footnoteRef:50] Further, New York City contains approximately 71 percent of the state’s noncitizen population.[footnoteRef:51] The Trump Administration attempted to add to the 2020 Census a question asking if each person in a household is a citizen, stoking fear in immigrant communities.[footnoteRef:52] Importantly, the U.S. Supreme Court prevented the citizenship question from being added to the 2020 Census.[footnoteRef:53] Nevertheless, advocate and government stakeholders argue that attention surrounding the Trump Administration’s failed attempt to add a citizenship question amplified long-running fears of interacting with government and could depress the immigrant response rate on the 2020 Census.[footnoteRef:54] According to a January 2019 Quinnipiac University poll, there was heightened concern over the citizenship question among New York City immigrants and Hispanics: 25 percent of Hispanics and 24 percent of immigrants said that a citizenship question would discourage them from participating in the census, compared to 15 percent of all New York City adults.[footnoteRef:55] Further, 73 percent of immigrants reported being concerned about the privacy and security of their personal information.[footnoteRef:56]  [50:  N.Y.C. MAYOR’S OFFICE OF IMMIGRANT AFFAIRS ANNUAL REPORT (2019) at 9, 13, available at https://www1.nyc.gov/assets/immigrants/downloads/pdf/moia_annual_report%202019_final.pdf. ]  [51:  New York v. United States Dep't of Commerce, 351 F. Supp. 3d at 595.]  [52:  See Katie Rogers, Adam Liptak, Michael Crowley and Michael Wines, Trump Says He Will Seek Citizenship Information From Existing Federal Records, Not the Census, N.Y. TIMES (July 11, 2019), https://www.nytimes.com/2019/07/11/us/politics/census-executive-action.html.]  [53:  See id.; Dep't of Commerce v. New York, 139 S. Ct. at 2575-76. ]  [54:  See Kelly Percival and Brianna Cea, Four Takeaways from the Supreme Court’s Census Citizenship Question Ruling, BRENNAN CENTER (July 1, 2019), https://www.brennancenter.org/blog/four-takeaways-supreme-courts-census-citizenship-question-ruling. See also COMPLETE COUNT COMM’N, infra note 117 at 5 (arguing that the very effort to include the citizenship question could result in depressed response rates within certain communities).]  [55:  Quinnipiac University poll: Citizenship Question Will Reduce Census Response, New Yorkers Tell Quinnipiac University Poll; Most Expect Question Will Discourage Immigrants, January 31, 2019, https://poll.qu.edu/new-york-city/release-detail?ReleaseID=2597.]  [56:  Id.] 

Census Bureau pre-2020 field-testing also revealed how serious and widespread mistrust in immigrant communities has become. Bureau field representatives describe experiences interacting with immigrant respondents who were afraid to provide information about members of their households or provided false information, or were afraid the information would be used to arrest or deport them.[footnoteRef:57] Bureau staff reports include a respondent who fled his apartment mid-interview, leaving the Bureau interviewer behind, and another respondent household who moved out of their mobile home following a door knock from Bureau staff.[footnoteRef:58] [57:  N.Y. STATE COMPLETE COUNT COMM’N, infra note 117 at 19-20.]  [58:  Id. at 20.] 

An undercount of immigrant New Yorkers may result in New York losing federal funds and representation in Congress, among other unfortunate consequences.[footnoteRef:59] Many immigrant communities also overlap with other hard-to-count populations.[footnoteRef:60] DCP estimated that more than a million people in New York City live in “mixed status” households comprised of immigrants and U.S. citizens.[footnoteRef:61] Entire households may go uncounted, or be only partially counted if a respondent does not want to call attention to immigrants in the household.[footnoteRef:62] In the original district court decision striking the citizenship question from the 2020 Census, the Southern District of New York found that if a citizenship question resulted in an expected 5.8 percent undercount of people who live in noncitizen households and Hispanics, then New York will face “a substantial risk” of losing a seat in Congress.[footnoteRef:63] Relying on GW analysis, the court also found that an undercount of these communities by as little as two percent will cause New York to lose federal funding for programs such as Special Supplemental Nutrition Program for Women, Infants, and Children (“WIC”), Social Services Block Grants authorized under the Social Security Act to reduce dependency and prevent neglect or abuse of children and adults, and Title I education grants.[footnoteRef:64] Even a miniscule net differential undercount of people living in noncitizen households could cause New York to lose federal funds distributed on the basis of census-derived data, including child abuse prevention grants, Older Americans Act (“OAA”) grants for programs on aging, education funding under the Every Student Succeeds Act, Temporary Assistance for Needy Families (“TANF”) funding and Community Services Block Grants (“CSBG”), among others.[footnoteRef:65] [59:  See New York v. United States Dep’t of Commerce, 351 F. Supp. 3d at 593-99; Colon, supra note 38]  [60:  Id. (citing Thomas Wolf, the counsel at the Brennan Center for Justice).]  [61:  Id. (citing Peter Lobo deputy chief demographer at DCP).]  [62:  Id.; N.Y. STATE COMPLETE COUNT COMM’N, infra note 117 at 19-20.]  [63:  New York v. United States Dep’t of Commerce, 351 F. Supp. 3d at 594.]  [64:  Id. at 597.]  [65:  Id. See also Expert report and declaration of Andrew Reamer, September 7, 2018, at pages 39-41, available at https://www.dropbox.com/s/7yfhywwqggymxok/Expert%20Report%20of%20Andrew%20Reamer.pdf?dl=0.] 

While the citizenship question will not be asked, stakeholders argue that the Census Bureau must work to regain public trust.[footnoteRef:66]  [66:  See e.g. id at 21; Percival and Cea, supra note 53.] 

iii. Inadequate language support

Immigrant communities will likely need language supports to complete the census. There are more than 200 languages spoken across New York State, according to the New York State Complete Count Commission.[footnoteRef:67] However, the Census Bureau provides language supports for only a fraction of these languages. The online census questionnaire and a Census Bureau call center will only be available in 12 non-English languages: Spanish, Chinese (Simplified, Mandarin, and Cantonese), Vietnamese, Korean, Russian, Arabic, Tagalog, Polish, French, Haitian Creole, Portuguese, and Japanese.[footnoteRef:68] Video and print help guides will be available in 59 non-English languages.[footnoteRef:69] The Commission estimates that, conservatively, at least 113,000 people across New York State will have no language support from the Census Bureau.[footnoteRef:70] Even where supports do exist, the Commission warns that absent ample outreach, communities may not know how to access such support, know the importance of the census, or even be aware of the ongoing count.[footnoteRef:71] [67:  N.Y. STATE COMPLETE COUNT COMM’N, infra note 117 at 8.]  [68:  2020 Census Non-English Language Support, U.S. Census Bureau, https://www.census.gov/programs-surveys/decennial-census/2020-census/planning-management/memo-series/2020-memo-2018_06.html (last accessed October 9, 2019).]  [69:  Id. N.Y. STATE COMPLETE COUNT COMM’N, infra note 117 at 38.]  [70:  Id. at 9.]  [71:  Id. at 10.] 

iv.  Lack of internet access

[bookmark: _Ref21537674]The 2020 Census will be first to be conducted primarily online, which may disadvantage New Yorkers who lack internet access at home. According to a July 2019 report from New York City Comptroller Scott Stringer, 29 percent of all New York City households—more than 900 million households representing nearly 2.2 million New Yorkers—do not have high speed broadband internet access, although about 352,000 of these households do have cellular plans for smartphones or tablets.[footnoteRef:72] The New York State Complete Count Commission also looked at internet access, finding that statewide, 13.5 percent of households lack internet access at home, even with a mobile device.[footnoteRef:73] The Commission identified variability in household internet access by borough, finding that in Manhattan, 10.9 percent of households are without internet access: in Queens, 13.5 percent; Staten Island, 16 percent; Brooklyn, 16.6 percent; and the Bronx, 18.3 percent.[footnoteRef:74] The City Comptroller also identified major geographic and demographic disparities in broadband access. For instance, in communities including Chinatown, the Lower East Side, Hunts Point, Longwood and Melrose, at or near 50 percent of households lack broadband.[footnoteRef:75] About 30 percent of Hispanic and black New Yorkers lack broadband, compared to 20 and 22 percent of white and Asian New Yorkers, respectively.[footnoteRef:76] Seniors, persons in poverty and those with lower educational attainment are also less likely to have broadband at home.[footnoteRef:77] Both the State Commission and the City Comptroller recommend that various computer assistance be provided to New Yorkers and that public awareness campaigns should highlight that the census can be completed via mobile devices.[footnoteRef:78] The Commission reports that the Census Bureau will place “Be Counted!” centers in communities that will offer secure computers from which individuals can complete the questionnaire, but there has been no information released about the locations, capabilities, or opening dates of these centers.[footnoteRef:79] The Commission recommends that the state open existing public sector computer facilities, such as at universities and libraries, to the public for the 2020 Census.[footnoteRef:80] [72:  N.Y. COMPTROLLER SCOTT M. STRINGER, CENSUS AND THE CITY: OVERCOMING NYC’S DIGITAL DIVIDE IN THE 2020 CENSUS (July 2019) at 4, available at https://comptroller.nyc.gov/wp-content/uploads/documents/Census_and_The_City_Overcoming_NYC_Digital_Divide_Census.pdf. Statewide, more than 700,000 households only have dial-up or access the internet via mobile device. N.Y. STATE COMPLETE COUNT COMM’N, infra note 117 at 10. ]  [73:  Id. at 10.]  [74:  Id. at 11.]  [75:  CENSUS AND THE CITY, supra note 71 at 5.]  [76:  Id.  ]  [77:  Id.]  [78:  See id. at 15-17; N.Y. STATE COMPLETE COUNT COMM’N, infra note 117 at 12-13.]  [79:  Id. at 27.]  [80:  Id. at 36.] 

v. Negative or uninformed attitudes

[bookmark: _Ref21529599]Another challenge to getting a complete count are negative or uninformed attitudes about the census, which could make New Yorkers less motivated to participate. The Quinnipiac poll revealed notable differences in knowledge of the census among different income, economic and age groups. For instance, only 64 percent of New Yorkers making less than $30,000 a year have heard of the census, compared to 98 percent of New Yorkers making over $100,000.[footnoteRef:81] Seventy-four percent of New Yorkers without a four-year degree have heard of the census, compared to 94 percent with a degree.[footnoteRef:82] Sixty-eight percent of New Yorkers age 18 to 34 have heard of the census, while 90 percent age 50 to 64 and over 65 have heard of it.[footnoteRef:83] When asked how likely they were to complete the census form, only 42 percent of adults age 18 to 34 said “definitely.”[footnoteRef:84] Finally, the poll indicated widespread concern over the confidentiality of individual census data, not limited to the immigrant community, finding that 65 percent of all New Yorkers are concerned about the privacy and security of their personal information.[footnoteRef:85] [81:  Quinnipiac University poll, supra note 54.]  [82:  Id. ]  [83:  Id. ]  [84:  Id. ]  [85:  Id.  ] 

vi. Census hiring

The Census Bureau needs to recruit 40,000 people in New York City for positions like census taker, recruiting assistant, office clerk, and office supervisor.[footnoteRef:86] The New York State Complete Count Commission recommends that the State mobilize its job placement services to encourage New Yorkers to apply for these jobs, and recommends that other networks, such as colleges, schools, labor unions and complete count committees, be mobilized to encourage applications.[footnoteRef:87]  [86:  Positions will pay $20 to 27.50 per hour based on position, no prior skills are necessary, and such jobs are reportedly excellent entry points to a career with the Census Bureau. To apply for census taker, recruiting assistant, office clerk, and office supervisor positions, applicants should go to 2020census.gov/jobs or call 1-855-JOB-2020 (call 800-877-8339 for TTY/ASCII). To apply for professional and managerial positions, applicants should go to USAJOBS.gov.]  [87:  N.Y. STATE COMPLETE COUNT COMM’N, supra note 117 at 43.  ] 

Until very recently, one had to be a U.S. citizen to be hired for a census job. This requirement posed a challenge for areas in New York City that have a high immigrant population and need for census workers, especially enumerators who will be door-knocking, to have familiarity and language skills to communicate with diverse immigrant communities. The State had urged the Census Bureau’s New York Regional Office to request a waiver authorizing the Bureau to hire non-citizen legal residents and visa holders possessing language skills and relationships with immigrant communities.[footnoteRef:88] Further, two-thirds of the New York City Council body sent a letter to the director of the Office of Personnel Management urging her to allow the Census Bureau to hire non-citizens as census workers.[footnoteRef:89] Prior presidential administrations have allowed non-citizen hiring.[footnoteRef:90] In 2010, the Census Bureau hired 3,487 non-citizens to work on the decennial census,[footnoteRef:91] a fraction of the total number of census workers, but an important cohort with unique skills to reach certain hard-to-count populations. On Oct. 22, the Census Bureau announced that it would widen its recruiting efforts to include certain noncitizens for their non-English language skills.[footnoteRef:92]  However, so far, the Bureau has not hired any noncitizens for the 2020 census. [88:  Id. at 13.]  [89:  Madeline Lyskawa, New York City Councilmembers call for hiring of noncitizens for 2020 census, CITY & STATE N.Y. (Oct. 24, 2019), https://www.cityandstateny.com/articles/policy/immigration/new-york-city-councilmembers-call-for-hiring-noncitizens-2020-census.html. ]  [90:  Id. ]  [91:  U.S. CENSUS BUREAU, THE 2010 CENSUS RECRUITING AND HIRING ASSESSMENT (2011) at 9, available at https://www.census.gov/content/dam/Census/library/publications/2011/dec/2010_cpex_155.pdf. ]  [92:  Hansi Lo Wang, Census Bureau Confirms Noncitizens To Be Hired For 2020 After Uncertainty, NPR (Oct. 25, 2019), https://www.npr.org/2019/10/25/772736473/census-bureau-confirms-noncitizens-to-be-hired-for-2020-after-uncertainty. ] 

d. Census privacy protections
[bookmark: _Ref12115407]Despite widespread privacy concerns related to personally identifying information collected by the Census Bureau, federal law affords protections from disseminating such information. Under Title 13, it is illegal to use census data “for any purpose other than the statistical purposes for which it is supplied; or . . . make any publication whereby the data furnished by any particular establishment or individual under this title can be identified; or . . . permit anyone other than the sworn officers and employees of the Department or bureau or agency thereof to examine the individual reports.”[footnoteRef:93] A statistical purpose is “the description, estimation, or analysis of the characteristics of groups, without identifying the individuals or organizations that comprise such groups,” and does not include use of data in identifiable form for any other purpose, including law enforcement purposes or purposes that affect “the rights, privileges, or benefits” of a particular identifiable respondent.”[footnoteRef:94] [93:  13 U.S.C. § 9. Reinforcing section 9, section 8(c) also provides that, “In no case shall information furnished under this section”—which authorizes the Commerce Secretary to furnish statistical tabulations of census data (but not individual respondent information), as well as census transcripts and reports when requested by the respondent (or the respondent’s heir, successor, or authorized agent)—“be used to the detriment of any respondent or other person to whom such information relates, except in the prosecution of alleged violations of this title.” 13 U.S.C. § 8(c). See also 15 C.F.R. § 80.5 (2009) (noting this statutory prohibition). See generally Kelly Percival, Federal Laws That Protect Census Confidentiality, Brennan Center for Justice (Feb. 20, 2019), available at https://www.brennancenter.org/publication/federal-laws-protect-census-confidentiality. ]  [94:  Id. at pages 4-5 (citing Confidential Information Protection and Statistical Efficiency Act (CIPSEA) § 502(5)(A) and (9)(A)) (emphasis added).] 

Accordingly, the government cannot use census information to prosecute or deport a respondent. Title 13 states, “In no case shall information furnished under this section be used to the detriment of any respondent or other person to whom such information relates. . . .”[footnoteRef:95] It further states that census reports “shall be immune from legal process, and shall not, without the consent of the individual or establishment concerned, be admitted as evidence or used for any purpose in any action, suit, or other judicial or administrative proceeding.”[footnoteRef:96] [95:  13 U.S.C. § 8(c).]  [96:  13 U.S.C. § 9(a). According to the Brennan Center, while Department of Homeland Security staff working on cybersecurity may have access to census data, such data does not include respondents’ personal information, and further, such data can only be used for the purpose of protecting against cyberattacks and not for immigration or law enforcement purposes. Percival, supra note 92 at 3 (citing 6 U.S.C. § 151(c)(3) and Census Bureau and DHS publications).] 

Respondents’ individual answers to census questions may only be released to those respondents, and only upon their written request.[footnoteRef:97] The National Archives and Records Administration may only release individual census records after 72 years.[footnoteRef:98] [97:  13 U.S.C. § 8(b).]  [98:  This per October 10, 1952 correspondence between the Director of the Census and the Archivist of the United States, as codified in the United States Code. See 44 U.S.C. § 2108; Records of the Bureau of the Census, National Archives, https://www.archives.gov/research/guide-fed-records/groups/029.html (last accessed June 12, 2019).] 

Under the Census Act, illegal sharing of census data is a Class E felony, punishable by up to five years in prison and fines of up to $250,000.[footnoteRef:99] Additionally, any government employee who intentionally discloses personally identifying census data is liable for a fine of up to $5,000 under the federal Privacy Act.[footnoteRef:100] These privacy protections apply to all Commerce Department and Census Bureau staff, as well as local government liaisons who work with the Census Bureau, including the city’s own Department of City Planning, in their participation in the Local Update of Census Address (“LUCA”) program and other interactions with the Census Bureau.[footnoteRef:101] Any person who handles census data swears an oath to keep such data confidential for life.[footnoteRef:102] [99:  See 13 U.S. Code § 214 (providing fines of up to $5,000 and up to 5 years in prison or both). But see 18 U.S. Code §§ 3559, 3571 (providing that unspecified offenses punishable by less than five years but more than one year is a Class E felony, which may be fined not more than $255,000).]  [100:  5 U.S.C. §552a; Percival, supra note 92 at 5-6.]  [101:  13 U.S.C. §§ 9(a), 23(c).]  [102:  Ron Jarmin, Acting Director of the Census Bureau, written testimony before House Appropriations Committee April 18, 2018, https://docs.house.gov/meetings/AP/AP19/20180418/108152/HMKP-115-AP19-Wstate-JarminR-20180418.pdf; Ron Jarmin, The U.S. Census Bureau’s Commitment to Confidentiality, U.S. CENSUS BUREAU (May 7, 2018) https://www.census.gov/newsroom/blogs/director/2018/05/the_u_s_census_bure.html (blog post).] 

The U.S. Supreme Court has affirmed these privacy protections, holding that they “embody explicit congressional intent to preclude all disclosure of raw census data reported by or on behalf of individuals,” and that “[n]o discretion is provided to the Census Bureau on whether or not to disclose the information. . . .”[footnoteRef:103] [103:  Baldrige v. Shapiro, 455 U.S. 345, 355, 361 (1982) (denying local governments’ demand that the Census Bureau make available its address register of all property in the jurisdictions) (emphasis original). See also Franklin v. Massachusetts, 505 U.S. 788, 818 n18 (1992) (“The confidentiality of individual responses has long been assured by statute.”) (citing Baldrige); Dep’t of Commerce v. New York, 139 S. Ct. at 2561 (“The Census Act obliges everyone to answer census questions truthfully and requires the Secretary to keep individual answers confidential, including from other Government agencies.”) (citing 13 U.S.C. § 8(b) and 9(a)).] 

[bookmark: _Ref21521411]Presidential administrations, including the Trump administration, have repeatedly affirmed that no one may be harmed by furnishing census information, and that the census has nothing to do with law enforcement or immigration enforcement.[footnoteRef:104] Current Census Bureau literature affirms Title 13 protections,[footnoteRef:105] promises to protect the confidentiality of information consistent with Title 13, promises that information collected will be used only to produce statistics about the population and economy, and promises that in addition to removing personally-identifiable information, the Bureau will “use every technology, statistical methodology, and physical security procedure” available to protect respondent data.[footnoteRef:106] President Trump’s July 2019 executive order on the 2020 Census asserts that information obtained by the Bureau “shall be used solely to produce statistics” and “shall not, be used to bring immigration enforcement actions against particular individuals.”[footnoteRef:107] Census Bureau publications further specifically advise that census responses cannot be shared with any federal, state, or local law enforcement agencies or “used against you by any government agency or court in any way.”[footnoteRef:108] [104:  Percival, supra note 92 at 2 (citing proclamations from Presidents Obama, George H.W. Bush, and Nixon); Exec. Order on Collecting Information about Citizenship Status in Connection with the Decennial Census, July 11, 2019, available at https://www.whitehouse.gov/presidential-actions/executive-order-collecting-information-citizenship-status-connection-decennial-census (“Under my Administration, the data confidentiality protections in Title 13 shall be fully respected.”); Letter on Census Confidentiality from Sec. Ross to Sen. Schatz, Dec. 19, 2018, https://www.npr.org/2019/02/25/697469745/2020-census-preparations-were-slowed-by-the-partial-government-shutdown (Commerce Secretary Wilbur Ross affirming the Census Bureau’s commitment to Title 13’s confidentiality provisions).]  [105:  The 2020 Census and Confidentiality, supra note 27.]  [106:  U.S. CENSUS BUREAU, QUESTIONS PLANNED FOR THE 2020 CENSUS AND AMERICAN COMMUNITY SURVEY (March 2018) at 2, available at https://www2.census.gov/library/publications/decennial/2020/operations/planned-questions-2020-acs.pdf.]  [107:  Pres. Trump July 11, 2019 executive order, supra note 103.]  [108:  The 2020 Census and Confidentiality, supra note 27. Letter on Census Confidentiality from Sec. Ross, supra note 103.] 

Despite these robust protections under the Census Act, census information was abused in our history. During World War II, the confidentiality protections for census data were temporarily lifted, and the Census Bureau provided individual data for the purposes of interning 120,000 Japanese-Americans.[footnoteRef:109] The Census Bureau publicly apologized in 2000.[footnoteRef:110] These actions were legal at the time under the Second War Powers Act (since repealed), and census confidentiality protections in Section 8 of Title 13 were subsequently strengthened.[footnoteRef:111] [109:  See Lori Aratani, Secret use of census info helped send Japanese Americans to internment camps in WWII, WASHINGTON POST (April 6, 2018), https://www.washingtonpost.com/news/retropolis/wp/2018/04/03/secret-use-of-census-info-helped-send-japanese-americans-to-internment-camps-in-wwii/?utm_term=.e5292c90660a. ]  [110:  Id.  ]  [111:  Id.; Baldrige, 455 U.S. at 358 (noting that 1976 amendments strengthened § 8 by prohibiting disclosure of information reported by, or on behalf of, any respondent, to either public or private entities).] 

Additionally, after the terrorist attacks of September 11, 2001, the Census Bureau shared neighborhood-level data on Arab-American populations with the Department of Homeland Security. While sharing data on a neighborhood-level is legal, unlike sharing personally identifying information, Arab-Americans communities felt targeted.[footnoteRef:112] Notably, in 2010, the Department of Justice released a memorandum that stated that the PATRIOT Act of 2001 does not compel the disclosure of protected census information, and concluded that the executive branch dating back to 1944 has operated under a “strong presumption” that even other statutes that require disclosure of information do not overcome specific protections for census data.[footnoteRef:113] In December 2018, Commerce Department Secretary Wilbur Ross wrote that the DOJ memo affirms Commerce’s own analysis of Title 13 protections and that the Census Bureau will continue to uphold Title 13 “unless and until Congress alters its obligations under the law.”[footnoteRef:114]  [112:  See Lynette Clemetson, Homeland Security Given Data on Arab-Americans, N.Y. TIMES (July 30, 2014), https://www.nytimes.com/2004/07/30/us/homeland-security-given-data-on-arab-americans.html?mtrref=undefined. ]  [113:  Department of Justice, Office of Legal Counsel, “Census Confidentiality and the PATRIOT Act,” Memorandum Opinion for the General Counsel, Department of Commerce, January 4, 2010, https://www.justice.gov/sites/default/files/olc/opinions/attachments/2016/03/18/2010-01-04-census-confidentiality.pdf.]  [114:  Letter on Census Confidentiality from Sec. Ross, supra note 103. But see Hansi Lo Wang, DOJ, Asked About Census Confidentiality, Crafted Intentionally Vague Answer, NPR (Nov.19, 2018), https://www.npr.org/2018/11/19/669378077/confidentiality-of-responses-to-u-s-census-may-come-up-for-renewed-debate (reporting that, in depositions in the New York lawsuit challenging the Trump Administration’s attempt to add a citizenship question to the 2020 Census, a DOJ official refused to say whether 2010 memo may come up for “renewed debate” in the future, instead saying only that he was “not aware” of any deliberations “occurring right now.”). Sec. Ross’ December letter was issued a month later.] 

e. [bookmark: _Ref17284635]New York State’s efforts to ensure a complete census count
[bookmark: _Ref11341055][bookmark: _Ref11081391][bookmark: _Ref11081731]In 2019, New York State appropriated $20 million that will go towards education and outreach for the 2020 Census. This is half the $40 million stakeholders asked for,[footnoteRef:115] and much less than states like Illinois and California, which appropriated more than $80 million and $100 million, respectively, toward census outreach.[footnoteRef:116] However, this is still much more than the only $2 million New York allocated for the 2010 census.[footnoteRef:117] [115:  Sam Khurshid, State Budget Includes $20 Million in Census Outreach Funding, Half What Advocates Wanted, GOTHAM GAZETTE (April 2, 2019), https://www.gothamgazette.com/city/8413-state-budget-includes-20-million-in-census-outreach-funding-half-what-advocates-wanted; Fiscal Policy Institute, Funding a Complete Count in 2020: What Community Groups Need, Oct. 2018, http://fiscalpolicy.org/wp-content/uploads/2018/10/FPI-Brief-Census-Outreach-Funding.pdf.]  [116:  See Legislation Funding and Supporting Census Work, 2020 Census Resources and Legislation, National Conference of State Legislatures, http://www.ncsl.org/research/redistricting/2020-census-resources-and-legislation.aspx (last accessed June 10, 2019).]  [117:  Felipe De La Hoz, New York State Risks Losing Federal Funds Because of Poor Census Planning, DOCUMENTED (March 8, 2019), https://documentedny.com/2019/03/08/new-york-state-risks-losing-federal-funds-because-of-poor-census-planning/. ] 

[bookmark: _Ref21515233][bookmark: _Ref21534858]The legislature also created a New York State Complete Count Commission to make recommendations to ensure an accurate 2020 Census count in New York.[footnoteRef:118] The 15-member body is comprised of appointees by Governor Andrew Cuomo and leaders of the State Senate and Assembly.[footnoteRef:119] It includes two New York City employees, both appointed by the Governor: MOIA Commissioner Bitta Mostofi and DCP’s Chief Demographic Officer Joseph Salvo.[footnoteRef:120] [118:  N.Y. STATE COMPLETE COUNT COMM’N, A ROADMAP TO ACHIEVING A COMPLETE 2020 CENSUS COUNT IN NEW YORK STATES, (Oct. 2019) at 5, available at https://www.ny.gov/sites/ny.gov/files/atoms/files/finalcompletecountcommissionreport.pdf (citing Assembly Bill 9505-D/ Senate Bill 7505-C, introduced January 2018, Part OO).]  [119:  Id. at 2.]  [120:  Id.] 

Following a series of 12 public hearings and roundtables across the state over a period of seven months, the State Commission issued a report in October 2019.[footnoteRef:121] The report identified several challenges to achieving an accurate 2020 Census in New York State,[footnoteRef:122] such as those outlined above. It also charges that the federal government is “asleep at the wheel” when it comes to responding to these challenges, reporting that the Census Bureau has been underfunded for years, that it has been slow to release supporting materials to local complete count committees, and that it has reduced the number of Area Census Offices in New York State compared to 2010.[footnoteRef:123] The Commission recommends opening its own “Census Assistance Centers” at existing public locations across the state.[footnoteRef:124] [121:  Id. at 1.]  [122:  See id. at 7 (summarizing challenges).]  [123:  Id. at 26.]  [124:  Id. at 53.] 

The report also recommends several other actions be taken to achieve a complete count. These recommendations include the State assisting in the formation of local complete count committees where they currently do not exist, and identifying trusted voices from a wide array of sectors and communities, including philanthropic partners, to encourage census participation.[footnoteRef:125] The Commission also recommends that the State develop a multimedia marketing campaign, in multiple languages, that can be widely used and targeted by community.[footnoteRef:126] The Commission advises that the State strategically design marketing strategies around specific targeted groups and opines that potential loss of federal funds at the community level could be a powerful messaging tool.[footnoteRef:127] The Commission recommends that the State coordinate the expansion of translation services for census-related materials.[footnoteRef:128]   [125:  Id. at 46-48, 50-51.]  [126:  Id. at 35.]  [127:  Id. 49-50.]  [128:  Id. at 37.] 

The Commission report encourages State executive agencies that perform outreach to New Yorkers to develop specific plans for census outreach.[footnoteRef:129] It highlights activities the State Department of Labor included in its plan, such as opening its 96 career centers as census assistance centers, advertising census job postings, and distributing census materials, among other activities.[footnoteRef:130] It recommends coordinating complete count efforts with organizations that support New Yorkers in group living arrangements, such as college dormitories, nursing homes, correctional facilities, military installations and housing shelters, and recommends that the State work with partners who support homeless individuals and families to ensure that they are counted.[footnoteRef:131] The Commission also recommends implementing a consumer protection program aimed at cybersecurity protections and alerting the public to potential scams where individuals receive fraudulent mailers designed to look like census materials.[footnoteRef:132] [129:  Id. at 49-50]  [130:  Id. at 50.]  [131:  Id. at 39-41.]  [132:  Id. at 42.] 

[bookmark: _Ref21508733][bookmark: _Ref21510076]The report does not make specific recommendations for how the $20 million the State allocated to census efforts should be spent. Instead, it advises that enhanced support should go to those “communities most at-risk to be undercounted” and “where local governments lack the resources necessary to adequately support the census.”[footnoteRef:133] The Commission also recommends that the State “rank financing programs based on filing specific gaps” and should “refrain from providing duplicative grants in order to avoid inefficiencies and maximize the effectiveness of funding.”[footnoteRef:134] Critics suggest that a more concrete recommendation should have been illustrated.[footnoteRef:135] However, Commission co-chair Jim Malatras said it is not within the Commission’s authority to dictate how the State spends these funds.[footnoteRef:136] The Commission did reportedly urge the governor to expeditiously appropriate funds,[footnoteRef:137] as have community-based organizations (“CBOs”) and local elected officials.[footnoteRef:138] According to Gotham Gazette, a spokesperson for the State Division of Budget said it is reviewing the report.[footnoteRef:139]  [133:  Id. at 53.]  [134:  Id.]  [135:  See David Lombardo, Experts say commission punted on Census preparation recommendations, TIMES UNION (Oct. 8, 2019), https://www.timesunion.com/news/article/Experts-say-commission-punted-on-Census-14501464.php.]  [136:  Samar Khurshid, State Census Commission Releases Report, with Funding Decisions Kicked Back to Cuomo Administration, GOTHAM GAZETTE (Oct. 8, 2019), https://www.gothamgazette.com/state/8837-state-census-commission-releases-report-with-funding-decisions-kicked-back-to-cuomo-administration.]  [137:  Id.; Lombardo, supra note 132.]  [138:  See e.g. Khurshid, infra note 159 (reporting on Brooklyn elected officials and the New York Counts 2020 Coalition writing to Gov. Cuomo).]  [139:  Khurshid, supra note 135. See also Zack Fink, State Census Funds Held Up by Cuomo Administration, NY1 (Oct. 18, 2019), https://www.ny1.com/nyc/all-boroughs/politics/2019/10/18/state-census-funds-held-up-by-cuomo-administration (spokesperson saying the Governor is reviewing the report).] 

Another report is due from the Commission in January 2020 that will reportedly analyze the implementation of census preparations across the state.[footnoteRef:140] [140:  Lombardo, supra note 132.] 

f. New York City’s efforts to ensure a complete census count
[bookmark: _Ref21441919][bookmark: _Ref21619912]In January 2019, Mayor Bill de Blasio created the New York City’s Office of the Census / NYC Census 2020, to be led by Director Julie Menin.[footnoteRef:141] The office’s goal is to ensure a complete and accurate count of all New Yorkers in the 2020 Census through grants to CBOs, an in-house “Get Out the Count” field campaign, multi-lingual, tailored messaging and marketing, and an engagement strategy to ensure all City agencies are utilized to promote census participation.[footnoteRef:142] [141:  Press release, Office of the Mayor, Mayor de Blasio Announces Julie Menin as Director of the Census for NYC and Executive Assistant Corporation Counsel for Strategic Advocacy (January 2, 2019), https://www1.nyc.gov/office-of-the-mayor/news/004-19/mayor-de-blasio-julie-menin-director-the-census-nyc-executive-assistant.  ]  [142:  See NYC Census 2020, https://www1.nyc.gov/site/census/index.page (“What is NYC Census 2020”) (last accessed October 10, 2019).] 

Also in January 2019, Council Speaker Corey Johnson announced the Council’s 2020 Census Task Force, co-chaired by Council Members Carlos Menchaca and Carlina Rivera.[footnoteRef:143] The task force’s role involves a combination of oversight, mobilization and advocacy. Task force activities include conducting oversight hearings, collaborating with the Mayor’s NYC Census 2020 office to ensure CBOs receive funding they need to do census outreach, connecting Council members with opportunities to assist in census outreach and education, advocating for effective distribution of state and federal resources for the census, and advocating against harmful measures like the citizenship question. [143:  Press release, New York City Council, Council Speaker Corey Johnson Names Council Members Carlos Menchaca And Carlina Rivera As Co-Chairs Of The Newly Formed 2020 Census Task Force, January 24, 2019, https://council.nyc.gov/press/2019/01/24/1685/. See also Carlina Rivera & Carlos Menchaca, New York City Can’t Be Foolish When It Comes to the Census (op-ed), GOTHAM GAZETTE (April 1, 2019), https://www.gothamgazette.com/opinion/8411-new-york-city-can-t-be-foolish-when-it-comes-to-the-census.] 

[bookmark: _Ref21620626]The Council secured a total $40 million investment in the City’s Fiscal Year 2020 Budget to support a comprehensive campaign to count every New Yorker in the 2020 Census.[footnoteRef:144] Of this amount, $26 million was allocated to the Administration’s census operations. Four quarterly reports were required as a term and condition of this funding.[footnoteRef:145] These quarterly reports must include a breakdown of the administration’s total budget for the NYC Census 2020 office, including its advertising budget.[footnoteRef:146] The first quarterly report, covering the period from July 1 to September 30, 2019, outlined the breakdown of the $26 million allocation: $9 million to the New York City Complete Count Fund to fund grants to CBOs, $1.4 million to the City’s library systems, $4.75 million for NYC Census 2020 staffing costs, and $10.85 million for the remainder of NYC Census 2020’s operational needs, including communications and advertising, technological platforms, and required hardware. The report also included a breakdown of NYC Census 2020’s current staff head count of 60 people, which includes 50 community coordinators, six administrative business promotion coordinators and four deputy assistant commissioners. It did not provide information on NYC Census 2020’s media and advertising campaign, owing to the fact that it has not yet begun.  [144:  Press release, Office of the Mayor, Mayor de Blasio, Speaker Johnson, City University of New York Announce the New York City Complete Count Fund, A $19 Million Investment to Support Community-Based Census Education and Organizing (Sept. 24, 2019), https://www1.nyc.gov/office-of-the-mayor/news/440-19/mayor-de-blasio-speaker-johnson-city-university-new-york-the-new-york-city-complete. ]  [145:  Fiscal 2020 Terms and Conditions, at page 13, available at https://council.nyc.gov/budget/wp-content/uploads/sites/54/2019/06/Fiscal-2020-Terms-and-Conditions.pdf. ]  [146:  Id.] 

The Council set aside $14 million of the total $40 million to go directly to CBOs to leverage their relationships in communities toward effective census outreach. In August, Speaker Corey Johnson announced an initial allocation of $4 million to 18 CBOs for early census planning work.[footnoteRef:147] Acting as citywide partners, the groups receiving this first allocation of funds will offer training, messaging development, focus group coordination, and other planning and capacity-building resources to lay the groundwork for Get Out the Count efforts in 2020, especially in hard-to-count communities.[footnoteRef:148] These efforts aim to complement the first phase of census work and help build a framework for outreach in 2020 alongside the Mayor’s NYC Census 2020 office.[footnoteRef:149] The remaining $10 million was allocated by the Council and combined with $9 million from the Mayor’s Office to create the “New York City Complete Count Fund,” which, through a competitive request for proposal (“RFP”) will fund additional CBOs.[footnoteRef:150] The Mayor’s Office has partnered with the City University of New York (“CUNY”) to run the program.[footnoteRef:151] As part of this partnership, CUNY will also commit paid student participants to a student “Census Corps,” to assist with research and Get Out the Count activities.[footnoteRef:152] [147:  Press release, New York City Council, Speaker Corey Johnson Announces $4 Million in Funding for Community-Based Organizations to Obtain a Complete and Accurate Count in the 2020 Census (Aug. 16, 2019), https://council.nyc.gov/press/2019/08/16/1793/. ]  [148:  Id.]  [149:  See id.]  [150:  Press release, Office of the Mayor, supra note 143.]  [151:  Id.]  [152:  See NYC Census 2020, NYC Complete Count Fund: Q&A Addendum Issued on October 16, 2019, at question 39, available at https://www.cuny.edu/wp-content/uploads/sites/4/page-assets/academics/current-initiatives/cuny-census/QA-Compilation.pdf. ] 

[bookmark: _Ref22558673]On September 24, 2019, the Council, the Mayor’s Office, and CUNY announced the Complete Count Fund.[footnoteRef:153] The fund will award grants, ranging from $25,000 to $250,000, to CBOs for census outreach work in hard-to-count communities between roughly December 2019 and July 2020.[footnoteRef:154] The deadline to apply was Wednesday, October 23, 2019.[footnoteRef:155] NYC Census 2020 expects to announce awardees in mid-November.[footnoteRef:156] [153:  Press release, Office of the Mayor, supra note 143 RFP available at CUNY, The New York City Complete Count Fund, https://www.cuny.edu/academics/current-initiatives/cuny-census (Last accessed October 21, 2019) (click on “CUNY RFP”).]  [154:  Erin Durkin, City turns to neighborhood groups to boost census response, POLITICOPRO (Aug. 24, 2019), https://subscriber.politicopro.com/states/new-york/city-hall/story/2019/09/23/city-turns-to-neighborhood-groups-to-boost-census-response-1205407; Press release, Office of the Mayor, supra note 143.]  [155:  RFP, supra note 152.]  [156:  NYC Census 2020, NYC Complete Count Fund: Q&A Addendum Issued on October 7, 2019, available at https://www.cuny.edu/wp-content/uploads/sites/4/page-assets/academics/current-initiatives/cuny-census/October-7-QA-Addendum.pdf. ] 

Additionally, in August 2019, the Mayor announced the $1.4 million going to the City’s three library systems—the New York Public Library, the Brooklyn Public Library and the Queens Public Library—to conduct census outreach and provide internet access to New Yorkers to fill out the census questionnaire, with priority given to branches that serve hard-to-count communities.[footnoteRef:157] [157:  Press release, NYC Census 2020, In Historic Expansion of City's Census 2020 Outreach Efforts, Mayor de Blasio Invests $1.4 Million in the City's Three Library Systems (August 1, 2019), https://www1.nyc.gov/site/census/news/library-investment-2019-8-1.page. ] 

NYC Census also announced the creation of its Neighborhood Organizing Census Committees (“NOCCs”), which are groups of volunteers from 245 neighborhoods across the City who are tasked to work together to organize their communities to participate in the census.[footnoteRef:158] Volunteer activities include organizing teach-ins, phone-banks, and text-banks to get out the count.[footnoteRef:159] They will also reportedly partner with CBOs that receive City grant dollars.[footnoteRef:160] NYC Census 2020 will provide these volunteer “census ambassadors” with printed materials, talking points, and a digital tool kit.[footnoteRef:161]  [158:  NYC Census 2020, What’s a NOCC?, https://www1.nyc.gov/site/census/whats-a-nocc/whats-a-nocc.page (Las accessed October 10, 2019).]  [159:  Id. ]  [160:  Samar Khurshid, As City Rolls Out Census Funding for Outreach Efforts, State Lags Behind, GOTHAM GAZETTE (Oct. 4, 2019), https://www.gothamgazette.com/state/8831-new-york-city-2020-census-funding-state-lags. ]  [161:  Id. ] 

The City has also reached an agreement with the Census Bureau to receive real-time data on neighborhoods’ self-response rates.[footnoteRef:162] [162:  Id. ] 

The Manhattan, Brooklyn, Bronx and Queens Borough presidents have created complete county committees.[footnoteRef:163] The Manhattan and Brooklyn Borough Presidents have also committed funding for census organizing. The Census Bureau has an online map of complete count committees online at https://census.gov/2020ccc.   [163:  See Press release, Manhattan Borough President, Brewer announces 2020 Census initiatives (June 21, 2019), https://www.manhattanbp.nyc.gov/brewer-announces-2020-census-initiatives; press release, Brooklyn Community Foundation, #MakeBrooklynCount: Launching Brooklyn's Complete Count Committee for Census 2020 (Oct. 30, 2018), https://www.brooklyncommunityfoundation.org/blog/2018/10/makebrooklyncount-launching-brooklyns-complete-count-committee-census-2020; press release, Borough President Katz announces first appointments to Queens complete count committee for 2020 Census (Jan. 18, 2019), https://www.queensbp.org/borough-president-katz-announces-first-appointments-to-queens-complete-count-committee-for-2020-census; press release, BP Diaz launches Bronx 2020 Census Complete Count Committee, http://bronxboropres.nyc.gov/2019/05/01/bronx-ruben-diaz-jr-census-complete-count-2020;  ] 

Both the Council’s 2020 Census Task Force and the Mayor’s NYC Census 2020 office have also collaborated with the U.S. Census Bureau’s New York Regional Office, as well as other stakeholders committed to a complete count. Such stakeholders include the New York State Census Equity Fund, a coalition of private charitable foundations that funds grants to complete count efforts in hard-to-count communities statewide;[footnoteRef:164] the Association for a Better New York (“ABNY”), which is organizing corporate, non-profit, community, and union leaders, to maximize the census self-response rate;[footnoteRef:165] and New York Counts 2020, a statewide coalition of nearly 200 mostly non-profit organizations from across New York State.[footnoteRef:166] [164:  See press release, The New York Community Trust, New York State Census Equity Fund Awards $500,000 to equip nonprofits for 2020 Census outreach (May 20, 2019), https://www.nycommunitytrust.org/newsroom/new-york-state-census-equity-fund-awards-500000-to-equip-nonprofits-for-2020-census-outreach. ]  [165:  See ABNY 2020 Census, https://abny.org/content.php?page=2020_Census_.]  [166:  See https://www.newyorkcounts2020.org/.] 

The Mayor’s office also reports that DCP submitted addresses for more than 122,000 housing units in the City that the Bureau did not have on its address list for the 2020 Census, thus ensuring that an additional 300,000 New Yorkers could be counted.[footnoteRef:167] Council members and NYC Census 2020 partnered with New York Counts 2020 on an April 1, 2019 day of action during which hundreds of volunteers at more than 50 high-traffic locations across the five boroughs handed out literature in multiple languages to raise awareness about next year’s census.[footnoteRef:168] The Council is also encouraging New Yorkers to apply for Census Bureau jobs, through newsletter and constituent outreach, and most recently by Council members collaborating with the Census Bureau to organize job fairs in their districts.   [167:  January 2, 2019 press release, supra note 140. See also N.Y. STATE COMPLETE COUNT COMM’N, supra note 117 at 26 (discussing Census Bureau’s interactions with local governments during LUCA operations).]  [168:  Press release, NYC Census 2020, Census Office for New York City and Census Coalition Lead a Day of Action to Ensure Every New Yorker Gets Counted in 2020 (April 1, 2019), https://www1.nyc.gov/site/census/news/pr-day-of-action-2019-04-01.page. ] 

The Mayor’s office and Council were also vocal in advocating for State funding for census preparedness.[footnoteRef:169]  [169:  See e.g. Khurshid, supra note 114.] 

Furthermore, the Mayor’s office and Council were vocal in their opposition to the Trump administration’s failed attempt to add a citizenship question to the 2020 Census. The City was in fact a named plaintiff in the Supreme Court case that ultimately prevented the addition of the citizenship question from being added to the census,[footnoteRef:170] and New York City Council Speaker Corey Johnson and other members of the Council joined an amicus brief opposing the question.[footnoteRef:171]    [170:  See generally Dep’t of Commerce v. New York, 139 S. Ct. 2551 (2019).]  [171:  Brief for 190 bipartisan elected officials . . . , Dep’t of Commerce v. New York, 139 S. Ct. 2551 (2019), available at https://www.supremecourt.gov/DocketPDF/18/18-966/95043/20190402093355962_Brief%20for%20190%20Bipartisan%20Elected%20Officials.pdf. ] 

g. Discussion topics 
During the hearing on October 29, 2019, the Committees will conduct oversight of NYC Census 2020 and other City agencies’ efforts to date to ensure a complete census count. Of particular interest to the Committee on Immigration is the targeted outreach to immigrant populations that the City plans to conduct. Prior to the Supreme Court ruling that prevented a citizenship question from being added to the census questionnaire, many immigrant communities expressed fear about responding to the census. The City will need to devote special attention and resources to this population to ensure a complete count. 
The Committees are additionally interested in the Administration’s plans to ensure that other historically hard-to-count populations complete the census, including people of color, limited English proficient communities, low-income households, renters and young children, as well as individuals without access to broadband internet. Among other topics, the Committees are interested to hear how the Administration is coordinating with designated CBO citywide partners to develop planning and capacity-building resources for Get Out the Count efforts, how the Administration anticipates CBOs receiving funds through the RFP will reach hard-to-count communities, and how CUNY’s Census Corps students will complement these efforts. The Committees are also interested to hear how all public-facing departments within agencies will receive training on the 2020 Census to ensure a complete count across the city. Collaboration between community- and faith-based organizations as well as members of the public and all levels of government will be critical for the 2020 Census, and the Committees hope that this hearing will serve to lay the groundwork for public awareness.
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