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Title: 
A Local Law to amend the administrative code of the city of New York, in relation to discharges in certain designated bodies of water.
Administrative Code:
Amends sections 22-101 and 22-112 of the administrative code of the city of New York.
1. Introduction

On Tuesday, June 12, 2012, the Committee on Waterfronts, chaired by Council Member Michael C. Nelson, will meet to vote on Int. No. 740-A, which prohibits the discharge of vessel wastes into state-designated no-discharge zones within and adjacent to the City. The Committee held a hearing on an earlier version of this bill on January 26 of this year.
2. Background
The Clean Water Act of 1972 (CWA) was passed to restore and maintain the chemical, physical, and biological integrity of the navigable waters of the United States, and to manage and regulate the discharge of substances into those waters.
  All vessels with an installed toilet operating in the navigable waters of the United States must be equipped with a marine sanitation device (MSD).
  Most MSDs operate by disinfecting vessel sewage and breaking down solid wastes before discharging the sewage into the water.
  Some vessels are equipped with MSDs that act as holding tanks so that sewage can be pumped out and disposed of at a later time.
  While the discharge of treated vessel waste is permitted in most waters, section 312 of the CWA allows states to apply for a complete prohibition of vessel sewage discharge, whether treated or not, for waters requiring greater environmental protection.
  These bodies of water, designated as no-discharge zones (NDZ), are identified by states and approved by the United States Environmental Protection Agency (EPA).
In 2003, the portion of the Hudson River from the Battery in Manhattan to the Federal Dam in Troy, New York was designated as a NDZ.
  In 2011, Jamaica Bay
 and Long Island Sound
 were designated as NDZs.

Section 33 of the New York State Navigation Law regulates the disposal of sewage and the “littering of waterways” and outlaws discharges in these “vessel waste no-discharge zones.”
  It also authorizes municipalities containing or adjacent to NDZs to enact local laws regulating discharges within them.
  City law prohibits the dumping of general refuse into the waterways in section 22-112 of the Administrative Code of the City of New York, but does not currently regulate the dumping of vessel wastes in NDZs.  This bill would prohibit the dumping of vessel wastes into state-designated NDZs within or adjacent to the City, triggering civil penalties.
4. Analysis of Int. No. 740-A

Int. No. 740-A would amend sections 22-101 and 22-112 of the Administrative Code of the City of New York.

“No-discharge zone” would be defined as such zones designated by New York State. The State designates a body of water as a no-discharge zone when it has received an “affirmative determination [from EPA] regarding the adequate availability of marine sanitation device pump-out or dump station facilities pursuant to the Federal Clean Water Act” within such body of water.
 Once this designation has occurred, vessels may not discharge sewage, whether treated or not, into the designated body of water.

A third paragraph would be added to subdivision a of section 22-112, which would add the discharge of any vessel waste into a no-discharge zone within New York City, or adjacent to New York City within 1,500 feet from shore, to the list of prohibited waterway dumping actions punishable by civil penalties. 
Penalties for the violation of these provisions are set out in subdivision d of section 22-112. The penalty for unlawful discharges by vessels operating “for commercial purposes, carrying passengers for hire, or serving primarily as a residence” are as follows: a first violation is punishable by a fine of $500 to $1,000 and subsequent violations are punishable by a fine of $1,500 to $5,000. Penalties for other vessels violating the new no-discharge zone requirements are lower; first violations are punishable by a civil fine of $500 or less, and subsequent violations are punishable by a civil fine of $500 to $1,000.
Two commas would be added to paragraph two of subdivision a of section 22-112, to clarify its meaning and bring its language into conformity with the new paragraph being added. Subdivisions b and c of section 22-112 are modified to make clear that their penalties apply only to the existing prohibited acts.
Int. No. 740-A would become effective ninety days after enactment.   

4. Amendments to Proposed Int. 740-A

The Administration testified at the January 26 hearing that they believed the existing penalties in section 22-112 of the administrative code would be too onerous when applied to discharges of sewage by recreational boaters. The bill has been amended to address this concern. Whereas the pre-amendment language of the bill did not differentiate between types of vessels, the bill now distinguishes between, on the one hand, vessels operating “for commercial purposes, carrying passengers for hire, or serving primarily as a residence” and, on the other hand, all other vessels. For the former, penalties are higher, as detailed above. A first violation is punishable by a fine of between $500 and $1,000, with subsequent violations being punishable by a fine of between $1,500 and $5,000. However, other vessels violating the new no-discharge zone requirements are now subject to lower penalties. First violations are punishable by a civil fine of $500 or less, and subsequent violations are punishable by a civil fine of $500 to $1,000.

This amendment was made by adding a new subdivision d to section 22-112 of the administrative code. This subdivision lays out the new penalties. Subdivisions b and c were modified to account for the fact that violations of the no-discharge provisions are being punished by a less onerous schedule of fines than are other violations of section 22-112 of the administrative code.
Proposed Int. No. 740-A
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to discharges in certain designated bodies of water.

Be it enacted by the Council as follows:
Section 1. Section 22-101 of the administrative code of the city of New York is amended by adding a new subdivision c to read as follows:

c. “No-discharge zone” shall mean those bodies of water designated as vessel waste no-discharge zones pursuant to subdivision one of section thirty-three-e of the New York state navigation law.

§ 2. Section 22-112 of the administrative code of the city of New York, as amended by local law number 4 for the year 2010, is amended to read as follows:

§ 22-112 Navigable waters; fouling; obstructing. a. It shall be unlawful: 1. To place, discharge or deposit, by any process or in any manner, offal, piles, lumber, timber, driftwood, dirt, ashes, cinders, mud, sand, dredging, sludge, acid, or any other refuse matters floatable or otherwise in the port of New York, except under the supervision of the United States supervisor of the harbor, provided, however, that it shall not be a violation of this section to feed fish or waterfowl in the port of New York.
2. To discharge, or cause or permit to be discharged, into the port of New York, from any ship, steamer or other vessel, any oil, oil refuse, or other inflammable matter.
3. To discharge, or cause or permit to be discharged, any vessel waste from any ship, steamer, or other vessel into the waters of any no-discharge zone within the city of New York, or adjacent to the city of New York within a distance of one thousand five hundred feet from shore. For the purposes of this section, “vessel waste” shall mean sewage, whether treated or untreated, from marine toilets.

b. Any person violating [any provision of this section] paragraph one or two of subdivision a of this section shall be guilty of a misdemeanor, and upon conviction therefor shall be punished by a fine of not more than two hundred fifty dollars nor less than five dollars, or imprisonment for not more than six months nor less than ten days, one-half of such fine to be paid to the person giving information which shall lead to the conviction of the offender.
c. Any person violating [any provision of this section] paragraph one or two of subdivision a of this section, which is not concurrently a violation of section 16-119 of this code, shall be liable for a civil penalty of not less than one thousand five hundred dollars nor more than ten thousand dollars for [the] a first violation, and not less than five thousand dollars nor more than twenty thousand dollars for each subsequent violation of either paragraph. Such penalties may be recovered in a civil action brought in the name of the commissioner or in a proceeding before the environmental control board.
d. The owner or operator of a ship, steamer, or vessel operating for commercial purposes, carrying passengers for hire, or serving primarily as a residence that violates paragraph three of subdivision a of this section shall be liable for a civil penalty of not less than five hundred dollars nor more than one thousand dollars for a first violation, and not less than one thousand five hundred dollars nor more than five thousand dollars for each subsequent violation. The owner or operator of any other vessel that violates paragraph three of subdivision a of this section shall be liable for a civil penalty of not more than five hundred dollars for a first violation, and not less than five hundred dollars nor more than one thousand dollars for each subsequent violation. All penalties set forth in this subdivision may be recovered in a civil action brought in the name of the commissioner or in a proceeding before the environmental control board.

e. The provisions of this section may also be enforced by the commissioner of sanitation and the commissioner of environmental protection.
§ 3. This local law shall take effect ninety days after its enactment.
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