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Title: 
A Local Law to amend the administrative code of the city of New York, in relation to notice of changes to capital projects implemented by the department of parks and recreation.
Administrative Code:
Amends title eighteen of the administrative code of the city of New York by adding a new section 18-142.

Int. No. 1340: 
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Title: 
A Local Law to amend the administrative code of the city of New York, in relation to work performed on parks department capital projects
Administrative Code:
Amends title eighteen of the administrative code of the city of New York by adding a new section 18-146.

INTRODUCTION


On January 19, 2017, the Committee on Parks and Recreation, chaired by Council Member Mark Levine, will hold a hearing to examine the Department of Parks and Recreation’s (DPR) capital project process as well as Int. No. 407 and Int. No. 1340. Representatives from DPR, as well as parks conservancies and alliances, parks advocates, community organizations, as well as other concerned community groups have been invited to testify.

BACKGROUND
DPR maintains one of the oldest and largest municipal park systems in the country.  DPR oversees about 30,000 acres of parkland, including almost 5,000 facilities that encompass nearly 1,000 playgrounds, 800 athletic fields, 550 tennis courts, 67 swimming pools, 51 recreational facilities and 14 miles of beaches. These facilities are visited and used by millions of individuals every year.

The Capital Budget


According to the Fiscal Year (FY) 2017 Adopted Capital Commitment Plan, DPR is expected to receive over $3.5 billion over the next four years in capital funding.  Specifically, the breakdown includes $1.1 billion for FY 2017, $1.2 billion for FY 2018, $565 million for FY 2019 and $607 million for FY 2020.

 In November of every even-numbered year, the Department of City Planning and the Mayor’s Office of Management and Budget (OMB) prepare a draft Ten-Year Capital Strategy presenting the goals, policy constraints, assumptions, and criteria for assessing the City’s capital needs for the next 10 years.  In addition, the document presets the anticipated sources of financing for identified projects, and outlines the implications of the strategy, including any possible economic, social, and environmental effects.
 After a public hearing and a report by the City Planning Commission, the final version of the Strategy is released with the Executive Budget in odd-numbered years.
 The Strategy presents capital projects in broad categories that reflect the goals of city agencies.


In April of each year, the Mayor submits to the City Council an Executive Capital Budget, along with an Expense Budget, which proposes funding for capital projects for the coming fiscal year, and estimates the funds needed in each of the three following fiscal years in such categories.
 The final Capital Budget (and Expense Budget) is adopted by the City Council.
  Spending for individual capital projects may not exceed the amount appropriated in the Adopted Capital Budget and funds that are not committed in the fiscal year in which they are appropriated are usually re-appropriated in the subsequent Capital Budget.

In order to track the progress of projects included in the Capital Budget, a Capital Commitment Plan is issued three times each fiscal year. The Plan lays out the anticipated implementation schedule for the current fiscal year and the next three years.
  The first Commitment Plan is published within 90 days of the adoption of the Capital Budget.
  Updated commitment plans, along with the Mayor’s budget proposals for future years, are issued in January and April.
 
The process for implementing a parks capital project that has received capital funding starts with approval of such project by the City’s Office of Management and Budget. The design phase then commences with a meeting that occurs with various stakeholders, such as community boards, DPR staff and DPR Borough Commissioners, to develop the scope of the work and overall design of the project.
 Once the scope of the project has been established, the design must be approved by the Public Design Commission and sometimes by the Landmark Preservation Commission.
 Once the design is approved the project may proceed to the procurement, construction, final inspection and close-out phases. 
 
Throughout this process, DPR’s Capital Projects Division, which was created in 1934 by Robert Moses, and is credited with redesigning and rebuilding more than 1,700 sites throughout the City, is responsible for overseeing all aspects of the project and bringing it to its completion.
 The Division has multiple subdivisions which oversee various aspects of the process.
 The Design Subdivision undertakes the design of new spaces or the redesign of existing spaces.
 It also determines the scope of work, prepares cost estimates, gathers base survey information, drafts and reviews plans and writes technical specifications.
 The Management Services Subdivision deals with the business services associated with designing and constructing capital projects, including contract administration, contract procurement, legal and accounting.
 The Construction Subdivision supervises DPR’s construction projects, including site supervision, managing contractors and coordination of permits.
 The Requirements Contracts Unit helps to renovate and replace standard park features without undertaking a complete reconstruction.
 This unit coordinates work at multiple sites under a single contract, reducing the turnaround time for improvements.
 Finally, the Technical Services Subdivision supervises the technical requirements for DPR’s pools.

Issues and Concerns


Various concerns regarding the implementation of capital projects by DPR have been expressed by elected officials, community members and park advocates. Such concerns relate to the overall efficiency of the process, with many expressing frustration regarding delays, cost overruns and lack of communication between DPR and funders of capital projects. Often, the delays and cost overruns relate to problems securing various permits, the need to make revisions to the scope of the project and coordinating the work schedules of the various contractors.
 
Historically, delays in DPR capital projects have been significant, with large backlogs in fully funded projects. For example, in FY 2010 and FY 2011, of the 315 completed capital projects, approximately 47 percent (149 projects) were not completed according to their original timeframes.
 The delayed projects were 218 days late on average, with roughly 10% (30 projects) going $10 million over budget.
 Such delays resulted in approximately $13 million in additional staffing and construction costs, which included $4 million in change orders resulting from design errors.
  More recently, in October 2014, there was a backlog of 124 DPR capital projects that had not even entered the design stage of the process.
  Delays have been attributed to the overuse of private management consultants to design and oversee projects, poor project planning and inaccurate early cost estimates.
 


The more recent picture of the implementation process is slightly more promising.  In FY 2016, DPR completed 97 capital projects.
  Of the 97 capital projects, 86% were completed on time and 88% were within budget.
 The on time percentages for FY 2014, FY 2015 and FY 2016 were 72%, 90% and 86% respectively with a stated target goal of 80%, while the percentages for projects completed within budget for FY 2014, FY 2015 and FY 2016 were 78%, 86% and 88% respectively with a stated target goal of 85%.
   However, according to the FY 2016 Commitment Plan, there are approximately 2,200 DPR capital projects that are planned, but have yet to enter any phase of the design process.
    
Improving the Process

DPR Commissioner, Mitchell J. Silver has stated that it is DPR’s intention to make the capital process more streamlined and efficient.
  In October 2014, DPR created a capital projects tracker on its website which includes an interactive map of all active DPR projects.
  The tracker is an effort by DPR to make the capital process more transparent and allow anyone to learn about the current stage of a particular capital project.
  The tracker provides information, such as design, procurement and construction phases for over 400 active DPR projects.
  The tracker also provides the total amount of funding for the project and the funding source.
  The Capital tracker was codified into law when the City Council passed Local Law 98 of 2015, which requires DPR to provide on its website up to date information on each funded capital project. Such information is required to including a detailed description of each project, the location of each project, the actual or estimated starting and completion dates of each phase of each project and the total amount of funds allocated to each project.


In addition, at a City Council Executive Budget Hearing on May 20, 2016, Commissioner Silver testified that DPR’s goal is to have all newly funded projects enter into design within the same fiscal year that funding is received.
  At that hearing, Commissioner Silver announced that Mayor de Blasio provided approximately $2 million in baseline expense funding in the Executive Budget for an additional 20 capital division staffers to help keep projects on track once they begin construction.


DPR has also recently announced that Mayoral funding has been allocated for a full capital needs assessment that will provide DPR with a more comprehensive understanding of the needs of the parks system and allow DPR to plan better for meeting its capital needs. Such funding will be used for 18 in house designers and 28 resident engineers ($4 million for FY 2017), for 20 new capital division staffers to eliminate yearly backlog ($2 million), and for a Capital Estimating Unit that will use specialized software to more accurately estimate the cost of capital projects ahead of time in order to minimize unexpected delays.

Advocate Proposals


Members of the advocacy community have proposed numerous ideas for improving the Capital Process.  
On such suggestion is to empower project managers to make most key decisions.  Such a system is already in place for other agencies that perform capital work including the Department of Environmental Protection (DEP), the Department of Design and Construction (DDC), the Department of Transportation (DOT), the Economic Development Corporation (EDC) and the School Construction Authority (SCA). Advocates have suggested that such a system would result in fewer bureaucratic layers managing each step of the process.

A second recommendation is to require project managers to use uniform project management tools (e.g. MS Project Web Access and Primavera) as part of standard operating procedures. This is already the case in many of the other capital agencies.

A third recommendation is to provide DPR with its own discretionary capital budget to enable it to better plan and budget for capital projects over the long term.
 Currently, for the vast majority of capital projects, DPR is completely reliant on discretionary allocations from various elected officials whose priorities might differ from those of DPR.
 Some are concerned that this adds to the inefficiency of the overall process, contributes to inequity throughout the park system, since many large projects are concentrated in large landmark parks.  It also makes it very difficult for DPR to plan for long-term capital maintenance and improvement of all of its parks.
 It has been argued that if DPR had a separate discretionary capital budget or greater control over its capital spending, it could more efficiently direct capital spending to the infrastructure and maintenance needs of a wider range of parks.
 DPR should follow the lead of other capital agencies that use capital funding from elected officials as a “last-in” to complete funding for prioritized projects.

A fourth advocate proposal is to increase the use of standardized design templates to improve the speed of the design phase. The customization of every capital project unnecessarily slows down the process as it involves many stakeholders in the design process. DPR uses standardization for small park components like benches, fencing and some playground equipment, but larger structures, such as comfort stations and entire playgrounds are customized and can differ greatly, leading to more back and forth with stakeholders and resulting in a longer design process. The use of more standardized templates would reduce the need to redesign similar projects and increase the likelihood of Public Design Commission approval.
 DPR should also reduce the amount of outsourcing of its design work (currently 30%), which can add to the inefficiencies, since procuring design work can take up significant time.

A fifth proposal is to increase the technical assistance DPR provides to its vendors and work on standardizing DPR’s invoice review and approval process.
 DPR is almost completely reliant on procuring vendors for the construction work of its capital projects. DPR, when compared to other capital performing agencies, has been criticized as being slow to pay vendors for completed work. DPR has cited unsatisfactory work as the reason for such delays. Many of DPR’s projects are less than $1 million, which is beneath the City’s bonding threshold. Therefore, many vendors are smaller entities that are inexperienced in doing work with the City.  
Finally, advocates have suggested expanding DPR’s pre-qualified list (PQL) of contractors.
 PQLs limit the bidding universe to vendors that are more likely capable of completing the bid efficiently and satisfactorily. DPR recently created a PQL of vendors for projects under $3 million, without a building component.
 DPR should follow the lead of other capital performing agencies and expand the list to include larger projects.
 DPR should also establish its own database of vendor performance that goes beyond the requirements of VENDEX, the City’s tracking system for vendors it has contracted with.

Int. No. 407 

Int. No. 407 would require DPR to provide written notice of a change order to a contract for a DPR capital project to Council Members who allocated funding to such capital project, within 30 days of implementing such change order. This Local Law would take effect ninety days after its enactment.
Int. No. 1340


Int. No. 1340 would require DPR to provide regular updates on the status of DPR capital projects to Council Members who funded such projects. It would also require DPR to notify contractors when it has denied payment for work done by such contractors on a DPR capital project. Such notification would have to include the reasons for such denial and the process for the contractor to satisfactorily complete the project and receive payment. This Local Law would take effect one hundred and eighty days after it became law. 
Int. No. 407
By Council Members Vacca, Constantinides, Gentile, Johnson, Koo, Mendez, Rose, Koslowitz, Cohen, Rodriguez and Levin 
A LOCAL LAW
..Title

To amend the administrative code of the city of New York, in relation to notice of changes to capital projects implemented by the department of parks and recreation.
..Body

Be it enacted by the Council as follows:

Section 1. Chapter 1 of title 18 of the administrative code of the city of New York is amended by adding a new section 18-142 to read as follows:


§18-142 Notice of changes to capital projects. Within thirty days of implementing any change order to any contract for a capital project, as defined in section 5-101 of the administrative code, under the jurisdiction of the department, the department shall provide written notification of such change order by facsimile, regular mail, electronic mail or by personal delivery to each council member, if any, who allocated funds for such capital project.
§2. This local law shall take effect ninety days after its enactment.
KS
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Int. No. 1340 

By Council Members Torres, Treyger Levine, Salamanca, Palma, Koslowitz, Kallos, Rose, Barron, Deutsch, Koo, Miller, Vallone, Constantinides, Grodenchik, Gentile, King, Crowley, Dromm, Espinal, Cabrera, Lancman, Richards, Johnson, Levin, Maisel, Reynoso, Rosenthal, Rodriguez, Menchaca, Cohen and Ulrich

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to work performed on parks department capital projects

Be it enacted by the Council as follows:

Section 1. Chapter 1 of title 18 of the administrative code of the city of New York is amended by adding a new section 18-146 to read as follows:
§ 18-146 Notice for updates to council funded capital projects. a. For any capital project, as defined in section 5-101 of the code, under the jurisdiction of the department, the department shall regularly notify each council member who allocated funds for such capital project with updated information on the progress made on such capital project by facsimile, regular mail, electronic mail or by personal delivery. Such notification shall be issued at least quarterly and include, but not be limited to (i) the actual or estimated starting date and actual or estimated completion date of the design phase, procurement phase and construction phase of such project; (ii) a description of any reason for delay to any phase of such project and the efforts being undertaken to correct such reason for delay; (iii) a description of any proposed alterations to the design phase of such project; (iv) the identification of each contractor who has been awarded a contract to perform construction work on such project and a description of whether each contractor has ever failed in any respect to fulfill the requirements of any prior contract with the department for construction work on a capital project.
b. For any denial of payment after an invoice for payment is submitted by a contractor for work completed on a capital project, as defined in section 5-101 of the code, under the jurisdiction of the department, within 20 days from the date such invoice was submitted the department shall provide written notification of such denial by facsimile, regular mail, electronic mail or by personal delivery to such contactor and each council member, if any, who allocated funds for such capital project. Such notice shall include (i) The date that such denial was determined; (ii) An explanation detailing why such payment was denied; (iii) The procedure that such contractor should follow in order to correct the cause that led to the denial of payment by the department; and (iv) The contact information for a department employee who can provide direction to such contractor in understanding the reasons for denial and the process for completing such work in a manner that is satisfactory to the department. 

§ 2. This local law takes effect 180 days after it becomes law.
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� Testimony of Commissioner Mitchell J. Silver of the New York City Parks Department, “Oversight: Fiscal Year 2017 Preliminary Budget,” March 3, 2016.


� See supra, note 24.


� See, Mayor’s Management Report, September 2016, http://www1.nyc.gov/assets/operations/downloads/pdf/mmr2016/dpr.pdf
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� Mayor’s Management Report, Fiscal Year 2016, Department of Parks and Recreation, � HYPERLINK "http://www1.nyc.gov/assets/operations/downloads/pdf/mmr2016/dpr.pdf" �http://www1.nyc.gov/assets/operations/downloads/pdf/mmr2016/dpr.pdf�. 


� See, FY 2016 Authorized Commitment Plan, http://www1.nyc.gov/assets/omb/downloads/pdf/ccp9_15a.pdf


� Testimony of Commissioner Mitchell J. Silver of the New York City Parks Department, “Oversight: Fiscal Year 2017 Executive Budget,” May 20, 2016.


� See, The Freshkills Park Alliance Website, “From Behind the Mounds: New York City Department of Parks and Recreation’s Capital Project Tracker,” October 29, 2014, http://freshkillspark.org/blog/new-york-city-department-parks-recreations-capital-project-tracker


� See, New York City Department of Parks and Recreation Website, Press Releases, “NYC Parks Launches Online Capital Project Tracker To Increase Capital Projects Transparency,” October 17, 2014, https://www.nycgovparks.org/news/press-releases?id=21262
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� Testimony of Commissioner Mitchell J. Silver of the New York City Parks Department, “Oversight: Fiscal Year 2017 Executive Budget,” May 20, 2016.
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� See, “A Survey of Capital Projects Management Among New York City Government Agencies, Prepared for New Yorkers for Parks by Public Works Partners, June 4, 2014.


� Id.


� See  New Yorkers for Parks, Parks Platform 2013  � HYPERLINK "http://www.ny4p.org/advocacy/ParksPlatform2013/Parks%20Platform%202013%20-%20White%20Paper%20.pdf" �http://www.ny4p.org/advocacy/ParksPlatform2013/Parks%20Platform%202013%20-%20White%20Paper%20.pdf�
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