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THe City oF New YORK
OFFICE OF THE MAYOR
New York, N.Y. 10007

TJuly 20, 2004

Hon. Victor Robles

City Clerk and Clerk of the Council
Municipal Building

New York, NY 10007

Dear Mr. Robles:

Pursuant to Section 37 of the New York City Charter, I hereby disapprove
Introductory No. 188-A, which would require the Chancellor of the New York City
School District to create policies to address harassment, with provisions specified by the
Council relating to such matters as disciplinary measures, reporting to law enforcement
authorities, safety transfers for students who have been harassed, and employee training.
The bill directs the Chancellor to appoint school principals to be responsible for
disseminating and enforcing such policies, and requires the Chancellor to appoint
superintendents to receive reports of harassment. It also mandates annual statistical
summaries of incidents of harassment and requires that summary information relating to
harassment incidents be included in each school's annual report card. The bill prohibits
retaliation against persons who report harassment, and purports to confer immunity from
civil damages to persons who make such reports, or participate in investigations or
proceedings that ensue. Its scope extends not only to harassment that may occur within
the schools or at school-sponsored functions, but also to activities on school premises that
are not under the auspices of our school system, and to activities that occur in the public
transportation system when students use buses, subways or ferries to attend a school or
school function.

Providing a safe school environment is a high priority for this Administration and
a goal that the Chancellor and I share with the Council. In fact, safety and discipline are
so integral to the process of education that they are extensively regulated by State law
and regulations of the State Commissioner of Education, and regulations and codes of
conduct adopted by the Chancellor and the former community school boards pursuant to
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the jurisdiction of the City Council, which the New York courts have said does not
extend to matters that are “strictly educational or pedagogic.”

Int. 188-A is inconsistent with State law that authorizes and directs the Chancellor
to adopt and implement policies to prevent harassment - which the Chancellor has done;
its attempt to confer immunity from civil liability is beyond the powers of the Council;
and its implication that the City school system is responsible for behavior that occurs in
the public transportation system is unfair and unrealistic.

State Education Law §2801 provides for the adoption of a code of conduct, which
governs both school staff and students, and covers behavior on school property, including
school-sponsored extra-curricular events, and school buses. The code must address,
among other things, “acceptable civil and respectful treatment of ... students,” and
“security and safety,” and must include an “appropriate range of disciplinary measures.”
The law further specifies that the code must provide disciplinary measures for “violation
of another student's civil rights and threats of violence.”

Intro. 188-A is inconsistent with State Education Law §2801, which prescribes
the manner by which the code of conduct is to be adopted and periodically updated. The
code is to be developed in “collaboration with student, teacher, administrator, and parent
organizations, school safety personnel and other school personnel.” It is to be approved
by the Chancellor after a public hearing. Community district education councils are
authorized to adopt and implement additional policies, consistent with the Citywide code
of conduct, with the approval of the Chancellor. There is nothing in the State law that
allows for the Council to legislate the content of the Citywide code of conduct or any
supplemental code adopted by a community district education council. The Chancellor
is required to annually review the code and update it as necessary. To facilitate the
review of the code of conduct, school districts are authorized to establish committees
comprised of individuals similar to those who were involved in the adoption of the code,
i.e. students, teachers, administrators, and parent organizations, school safety personnel
and other school personnel. Updates of the code of conduct may be adopted only after at
least one public hearing that provides for the participation of school personnel, parents,
students, and “any other interested parties.” Certainly Council members may participate
in such hearings as “interested parties,” - but again the law does not allow for the Council
to step outside the State-prescribed process and mandate updates to the code of conduct.

The Chancellor has taken strong measures to address safety and discipline and
holds school leadership accountable for their efforts to promote an environment that is
hospitable to learning, where harassment is not tolerated and where disciplinary action is
taken as appropriate to protect all students. The Citywide Standards of Discipline and
Intervention Measures (“the Discipline Code™), which have been updated and
strengthened in this past year, provide notice to students and parents of the standards of
behavior with which all students are expected to comply by outlining prohibited conduct
and the range of permissible disciplinary measures for such conduct. Included in the
Discipline Code is a Bill of Rights which provides that students have a right to “be in a
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bigotry;” and to “receive courtesy and respect from others regardless of age, race, creed,
color, gender, religion, national origin, sexual orientation, disability, marital status
and political beliefs.” The Department of Education is in the process of amending the
Bill of Rights to include “gender identity.”

The Bill of Rights further states that students have a responsibility to “respect the
dignity and equality of others and refrain from conduct which denies or impinges on the
rights of others”; “be polite, courteous and respectful toward others regardless of age,
race, creed, color, gender, religion, national origin, sexual orientation, disability, marital
status and political beliefs, and refrain from making slurs based on these criteria.” The
Discipline Code specifically prohibits such behavior as “engaging in sexual harassment”;
“engaging in intimidating and bullying behavior to compel a student or staff member to
do something”; “engaging in verbal or physical conduct that threatens another with harm,
including intimidation through the use of epithets or slurs involving race, ethnicity,
national origin, religion, religious practices, gender, sexual orientation, or disability”; and
“cngaging in physical sexual aggression/compelling, or forcing another to engage in
sexual activity.” The Department is in the process of amending the Code to include
“gender identity.”

In addition to the Discipline Code, there are Chancellor's Regulations, adopted
pursuant to the Chancellor's authority under the Education Law, which address the
subject matter of Intro. 188-A. These include Regulation A-412, which addresses safety
and security in the schools, A-831, which addresses sexual harassment by students, A-
443, which contains disciplinary procedures for all students, and A-450, which addresses
involuntary transfers.

Intro. 188-A requires the Chancellor's guidelines to address employee training and
presentations to students about “conduct and harassment issues,” subjects already
addressed by our school system pursuant to applicable State law. To promote school
safety, the Education Law requires school districts to adopt appropriate prevention and
intervention strategies such as non-violent conflict resolution training programs, peer
mediation programs and youth courts, and policies and procedures for the dissemination
of informative materials. The City Department of Education produces and distributes a
variety of written materials for use by teachers and students to address sexual harassment,
resolving conflict, bullying, and violence prevention. In addition, in the last 6
months, the Department has trained hundreds of staff in conflict resolution, peer
mediation and prevention of bullying behavior, and this training will continue. Schools
across the city have also established collaborative partnerships with dozens of
community-based organizations that address these issues.

Intro. 188-A also intrudes on the Chancellor's authority under the Education Law
to manage the school system by, for example, directing that principals are to be delegated
responsibility to enforce the code of conduct, and how incidents are to be reported. The
Education Law already provides for principals to be the “administrative and instructional
leader[s] of the school[s], and to be responsible for the day to day operation of the
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and subject to the regulations of the Chancellor. Education Law 2590-i. Among the
enumerated duties of the principals is the responsibility to “promote an equal educational
opportunity for all students in the school.” Education Law 2590-i(1)(). In addition, the
Chancellor already is authorized pursuant to Education Law 2590-h (10) and (11) to
require reports from the school districts. Annual reporting on much of the conduct
addressed in Intro. 188-A is further mandated by regulations of the State Commissioner
of Education. Significantly, the State Commissioner's regulations specify that “[t] he
governing body of each school district, ... shall establish local procedures for the
reporting of violent or disruptive incidents by each building and/or program under its
jurisdiction.” The governing body of the New York City School District for this purpose
is the Chancellor, not the City Council. In addition, reporting to the police department of
suspected crimes is required under Charter §526-a.

Finally, there are numerous problems with some of the remedial measures
the Council has attempted to legislate. For example, the bill states that the Chancellor
must provide that harassment is a basis for granting a “safety transfer.” While such
transfers are appropriate and have been granted in certain cases where harassment has
occurred, it is not necessarily a good approach for every incident of harassment, without
regard to the degree of severity and other relevant considerations. And while it is
consistent with existing Chancellor's regulation A-830 to prohibit retaliatory action
against persons who complain about harassment or participate in investigations and
proceedings relating to such complaints, it is well beyond the power of the City Council
to attempt to confer immunity from civil liability for such persons.

For all of the foregoing reasons, Introductory Number 188-A is hereby
disapproved.

Sincerely,

FrAAS S D

Michael R. Bloomberg /-

cc: Hon A. Gifford Miller




